IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOQUTHERN DI STRI CT OF WEST VIRG NI A
AT BLUEFI ELD

SYLVI A CLAUDETTE VASS,

I ndividually and as the

Adm ni stratrix and Personal
Representative of the Estate of
M CHAEL D. VASS,

Pl ai ntiff,
V. CIVIL ACTION NO 1:03-2286
VOLVO TRUCKS NORTH AMERI CA, | NC.,
VOLVO LOGE STI CS NORTH AMERI CA,
I NC., and JOHN DCE VOLVO
CORPORATI ON,

Def endant s.

ORDER GRANTI NG MOTI ON TO DI SM SS

Before the court is a notion to dismss pursuant to Rule
12(b) (6), brought by defendants Vol vo Trucks North Anerica and
Vol vo Logistics North Anerica (collectively “Volvo”) (Doc. No.
10). Volvo previously noved to dism ss on grounds of |ack of
personal jurisdiction and i nproper service (Doc. No. 6) and to
transfer venue to the Western District of Virginia (Doc. No. 8).
Judge Haden deni ed these prior notions on January 16, 2004, and
transferred this action to this court on the sanme date (Doc. No.

23). Volvo's notion was filed on Novenber 26, 2003; the



plaintiff filed a response on Decenber 15, 2003 (Doc. No. 14),
and Volvo filed its reply on Decenber 23, 2003 (Doc. No. 18).
Accordingly, this matter is ripe for adjudication.

Vol vo argues that the plaintiff’s conplaint fails to state a
cl ai munder the West Virginia wongful death statute, W Va. Code
§ 55-7-5, because M. Vass was injured within the geographic
confines of Virginia as a result of conduct (the negligent
| oadi ng of a truck) that also occurred within the geographic
confines of Virginia. The plaintiff argues that the public
policy exception to choice-of-law anal ysis requires application
of the West Virginia statute here. Volvo responds that Virginia
law is clearly applicable to these clains and that, in any event,
public policy requires only that Virginia s contributory
negligence rule not be applied to forecl ose recovery by the
plaintiff, not that the plaintiff be permtted to proceed under
the West Virginia statute. The parties’ argunents raise a close
guestion, and the court has determ ned that dism ssal pursuant to
Rul e 12(b)(6) is proper.

| . Fact ual Backagr ound

Because this natter is before the court on Volvo's notion to
di smiss, the court construes the facts in the Iight nost

favorable to the plaintiff. On January 8, 2002, M chael D. Vass,



a truck driver, left his hone in Lindside, Wst Virginia, and
traveled to Dublin, Virginia. |In Dublin, M. Vass picked up a
| oad of parts fromone Volvo facility and transported those parts
by truck to a Volvo storage facility |located a few m | es away,
also in the vicinity of Dublin. Volvo enployees negligently

| oaded M. Vass’s truck. As a result, when M. Vass opened the
door to the truck, the cargo fell and fatally injured him
Thereafter, Sylvia C audette Vass brought this action in the
Circuit Court of Kanawha County on M. Vass’s behal f, seeking
relief pursuant to the West Virginia wongful death statute.

Vol vo renoved the action to this court on Cctober 28, 2003.

11, St andard of Revi ew

When reviewing a notion to disnmss for failure to state a
cl ai mupon which relief can be granted, this court accepts as
true the facts alleged in the conplaint, views themin the |ight
nost favorable to the non-novant, and recogni zes that dism ssa
iS inappropriate unless it appears to a certainty that the
plaintiff would be entitled to no relief under any state of facts

that could be proved in support of its claim See Hi shon v. King

& Spalding, 467 U. S. 69, 73 (1984); Randall v. United States, 30
F.3d 518, 522 (4th Cr. 1994). A plaintiff nust allege facts in

the conplaint that are sufficient to support the clained | ega



conclusion. See Mogdal v. Rowe Price-Fleming Int'l, Inc., 248

F.3d 321, 326 (4th Cr. 2001). Al though pleading requirenents
are liberal, “nore detail often is required than the bald
statenment by plaintiff that he has a valid claimof sone type
agai nst defendant.” [d. (quoting 5A Charles Alan Wight & Arthur

R Mller, Federal Practice and Procedure 8 1357 (2d ed. 1990)).

IIl. Analysis

A.  Choice of Law

A federal district court sitting in diversity applies the

choice-of-law rules of its forumstate. Wlls v. Liddy, 186 F.3d

505, 521 (4th Cir. 1999). West Virginia |law applies the | ex |oci
delicti (“place of the wong”) principle to law conflicts that

present in tort cases. See Paul v. National Life, 352 S E. 2d

550, 555 (W Va. 1986). However, choice-of-1law analysis “does
not require the application of the substantive |law of a foreign
state when that | aw contravenes the public policy of this State.”
Id. at 556.

B. Public Policy Agai nst Contributory Neqgligence

The West Virginia Supreme Court of Appeals abolished the
contributory negligence defense in favor of a conparative

negligence rule in Bradley v. Appal achian Power Co., 256 S.E. 2d

879 (W Va. 1979). Twenty years later, the court cane to



consi der whet her applying another state’s contributory negligence
rule in a West Virginia tribunal would violate West Virginia

public policy. See MIls v. Quality Supplier Trucking, Inc., 510

S.E. 2d 280 (W Va. 1998). In MIls, the court addressed the
following certified question froma state circuit court:

In a wongful death action pending in W against a

trucki ng conpany principally located in Ghio, which is

based upon a claimthat the trucking conpany

negligently hired a driver who shot and killed a driver

fromWest Virginia while in Maryl and, does the

substantive |law of Maryland apply to the wongful death

action, including the defenses of contributory

negl i gence and assunption of the risk?

Id. at 281. The court’s response was, “Answer: West Virginia.”
Id. at 283.

The M1Ils court set up its analysis by noting that in the
case at issue “the operative distinction between West Virginia
and Maryland law is the application of the conparative negligence
doctrine in West Virginia.” |d. at 282. Because the
contributory negligence rule was contrary to forum public policy,

the court concluded: “we hold that West Virginia | aw shoul d

govern the resolution of the wongful death issues in the case

sub judice.” 1d. at 283. The court then added that
“contributory negligence | aws of foreign jurisdictions will not
be enforced in the courts of this State.” 1d.



C. Analysis

It is clear that West Virginia | aw prevents the application
of Virginia s contributory negligence rule in the case at bar.?
What is unclear is whether public policy requires the court to
apply only West Virginia s conparative negligence rule, or
whet her the court should apply West Virginia substantive law to
the plaintiff’s entire claim |If only the conparative negligence
rule applies, then the plaintiff has failed to state a cl ai mupon
which relief may be granted, as the substantive |aw of the place
of wong alleged by the plaintiff (Virginia) nust otherw se apply
to the resolution of this case. Cbviously, the plaintiff has
stated a valid claimif the court can grant relief under the West
Virginia statute.

The precise inport of MIIs to these facts i s sonmewhat
unclear. The court wote that West Virginia | aw shoul d govern
the claim®“sub judice” and styled this ruling a “holding.” See
MIlls, 510 S.E.2d at 283. Yet in the next sentence of its
decision, the court wote sinply that West Virginia courts should
not “enforce[]” contributory negligence | aws from ot her

jurisdictions. See id. Because the court began its analysis by

! The court takes judicial notice that the contributory
negligence rule is still enforced by Virginia courts. See, e.q.,
Ponirakis v. Choi, 546 S.E. 2d 707, 710-11 (Va. 2001).




noting that the substantive distinction between the application
of West Virginia and Maryl and | aw was the defense of contributory
negl i gence, there is an inference that the decision only reached
the i ssue of whether the contributory negligence defense shoul d

apply. See Wodrumyv. Johnson, 559 S. E 2d 908, 912 (W Va. 2001)

(“When an opinion issues for the Court, it is not only the result

but al so those portions of the opinion necessary to that result

by which we are bound.” (quoting Semi nole Tribe of Fla. v.
Florida, 517 U S. 44, 67 (1996)). Under such a view, the
plaintiff’s conplaint would fail to state a claim as the | aw of
Virginia clearly applies to the plaintiff’s allegations under
this state’s |l ex |oci analysis.

Mor eover, such a view would be consistent with prior
decisions fromthe West Virginia high court. In Chase v.

G evhound Lines, Inc. the decedent was involved in a fatal car

accident in Pennsylvania that was caused by the negligence of her

son. The plaintiff brought suit in West Virginia. See Chase v.

G eyhound Lines, Inc., 195 S. E. 2d 810, 812 (W Va. 1973),

overruled on other grounds, Lee v. Coner, 224 S. E. 2d 721 (W Va.

1976). The court noted at the outset that Pennsylvania | aw
shoul d govern the plaintiff’s claimbecause the plaintiff’s death

had occurred within that state. See id. at 813 (“The w ongful



deat h conpl ained of in this action occurred in Pennsylvania. The
wrongful death statutes of that Commonweal th, therefore, govern
t he substantive | aw applicable to this case unless barred by our
public policy.”). The deceased plaintiff’s husband had brought
suit against the son on behalf of hinself and on behalf of the
famly' s children. See id. at 814. The | aw of Pennsyl vani a,
unlike that of West Virginia (at the tinme), did not provide
immunity fromsuits brought between parents and mnor children.?
See id. Thus, the court had to deci de whether the father could
proceed agai nst the mnor son on a claimgrounded in the foreign
state’s | aw, even though the public policy of Wst Virginia was
to not allow clains between parents and unemanci pated m nors.
See id. at 815.

The Chase court ruled that the father could maintain his
action in West Virginia, but that he could only do so for the
benefit of the famly's children. See id. at 818. The father
could not hinself recover because suits between parents and
children violated this state’s public policy. See id.
Critically, the court then analyzed whether the plaintiff could

recover funeral expenses. See id. Although West Virginia

2 Three years later, in 1976, the Suprene Court of Appeals
partially overrul ed Chase and abrogated parental imunity. See
Lee v. Comer, 224 S.E 2d 721, 724 (W Va. 1976).




all oned for the recovery of such expenses as danages,
Pennsylvania law [ imted funeral expenses to the beneficiary who
had paid themor was liable for them See id. The father had
pai d the expenses, so under Pennsylvania |law only the father
could recover for them at the same tine, West Virginia | aw
prevented a suit brought on behalf of the father. See id. The
court ruled that the plaintiff could not recover the expenses:
under the substantive |aw of Pennsylvania only the father had a
right to recover, and that right could not be entertained in a
West Virginia court. See id. at 819. The court’s rationale was
thus that the I aw of the place of the wong governed the right to
recover, but that any foreign |aw that violated West Virginia
public policy would not be appli ed.

Under this reasoning, the plaintiff’s conplaint fails to
state a claimbecause the | aw of the place of the wong all eged
by the plaintiff (Virginia) nust necessarily govern the
plaintiff’s claim The limtation counsel ed by Chase would apply
to make elenents of Virginia |aw, such as the contributory
negl i gence defense, inapplicable if they violate Wst Virginia
public policy. Had the Chase court intended to sinply substitute
West Virginia |law for dissimlar Pennsylvania | aw because of

public policy differences in other areas, then it would have



relied upon the West Virginia wongful death statute to allow the
plaintiffs to recover the funeral expenses. Instead, the Chase
court allowed only the recovery that was granted by Pennsyl vani a
law, and |imted Pennsylvania |aw to conport with West Virginia
public policy. Yet, the MIIs decision appears to command the
application of the West Virginia wongful death statutes to the
case “sub judice.”

O does it? The pertinent syllabus point fromMIIls
provi des, “Application of the doctrine of contributory
negl i gence, barring a plaintiff’s recovery if that plaintiff is
guilty of any negligence, violates the public policy of this
State; accordingly, contributory negligence | aw of foreign
jurisdictions will not be enforced in the courts of this State.”

MIls v. Quality Supplier Trucking, Inc., 510 S.E 2d 280, 280 (W

Va. 1998) (syllabus point 3). The pertinent syllabus point from
Chase provi des:

The imunity from acti on between parent and child does
not extend to and bar an action for wongful death
instituted in the courts of this State by a parent, as
t he personal representative of his deceased spouse,
agai nst his unemanci pated child to recover damages only
in behalf of other children of his deceased spouse,

si blings of the defendant, where the death occurred in
anot her state which by statute created a cause of
action accruing directly to the benefit of such
children of the deceased, and where under the | aw of
the state in which the cause of action arose it is

mai nt ai nabl e al t hough the defendant child is barred

10



fromparticipation in any recovery of damages; the
personal representative parent, however, although a
menber of the class of beneficiaries designated by
statute in the state in which the cause of action arose
as being entitled to recover damages in a w ongf ul
death action, is barred fromparticipation in any
recovery by the public policy of this state which

prohi bits actions between parent and child.

Chase v. Geyhound Lines, Inc., 195 S E. 2d 810, 811 (W Va. 1973

(syll abus point 3), overruled on other grounds, Lee v. Coner, 224

S.E.2d 721 (W Va. 1976). The Suprene Court of Appeals has
counsel ed that any new points of law it pronounces wll be

carried in syllabus points. See Walker v. Doe, 558 S.E 2d 290,

291 (W Va. 2001) (syllabus point 2); accord State ex rel. Med.

Assurance of W Va., Inc. v. Recht, 583 S. E.2d 80, 94 (W Va.

2003) .

Therefore, although there is |anguage in the MIIls opinion
that could be read to command the application of West Virginia
law to the plaintiff's clains in their entirety, this |anguage is
appropriately regarded as dicta. The binding holding of MIIs is
that a foreign contributory negligence law will not be enforced,
and this is especially apparent in |ight of the fact that the
M1ls court began its discussion by noting that the “operative
di stinction” between the two states’ |aws was the application of

the contributory negligence rule. See MIIls, 510 S. E 2d at 282.

Al t hough Chase was subsequently overturned as to its parent-child

11



i munity holding, see Lee v. Coner, 224 S.E 2d 721, 724 (W Va.
1976), the portion of the decision providing that the | aw of the
pl ace of the wong governs the plaintiff’s right of recovery,
subject to limtations drawing fromthis state’s public policy,
remai ns good law. Wen the two cases are read together, the
result is that Virginia | aw should govern the plaintiff’s
wongful death claim but that Virginia s contributory negligence
rule should not be applied in order to conport wth West
Virginia s public policy in favor of conparative fault.

Thi s approach is consistent with other courts’ treatnent of
contributory negligence laws that violate their own public
policy. For exanple, in 1977 the Suprenme Court of Arkansas
consi dered whet her the contributory negligence defense should
apply to a suit brought in Arkansas on account of an acci dent

that had occurred in Mssouri. See Wallis v. Ms. Smth's Pie

Co., 550 S.W2d 453, 455 (Ark. 1977). Mssouri law still applied
the contributory negligence defense, but Arkansas |aw applied a
conparative fault rule. See id. at 455-56. After noting that
the lex loci rule controlled choice-of-law analysis in Arkansas
(as in West Virginia), see id. at 457, the court determ ned that
appl ying M ssouri’s contributory negligence bar would viol ate

Arkansas public policy, see id. at 458. The court wote: “W

12



therefore find this State has a predom nate interest in applying
its conparative fault statutes to its own citizens and those who
seek relief inits courts. For equally conpelling reasons we
find Mssouri rules of the road are applicable to questions of

al | eged negligence in the actual driving of the vehicle.” 1d.
(internal citations omtted). That is, the |aw of the place of
the wong (Mssouri) would govern the plaintiff’s claim
generally, but the specific elenent of Mssouri |aw that violated
forum public policy (the contributory negligence bar) would not
be applied in favor of forumlaw.  Another case providing simlar

reasoning i s Judge Trucking Co. v. Estate of Cooper, Nos. 92C- 03-

041, 93C 04-023, 1994 W. 164519 (Del. Super. C. Apr. 14, 1994).
The court thus concludes that the correct application of

West Virginia choice-of-law principles is that the | aw of the

pl ace of the wong (Virginia) controls the plaintiff’s claim

subject to West Virginia s conparative fault rule.

V. Concl usion

For the reasons detailed in this opinion, the court
concludes that the plaintiff's avered clai munder the West
Virginia wongful death statute fails as a matter of |aw.

Accordi ngly, defendant Volvo's notion to dismss pursuant to Rule

12(b)(6) is hereby GRANTED. Having recently granted the

13



plaintiff leave to file an anmended conpl ai nt and havi ng granted
the defendants leave to file a third-party conplaint, the court
further grants the plaintiff |eave to anmend the conplaint to
state a wongful death claimpursuant to Virginia | aw
Accordingly, the plaintiff shall have thirty (30) days fromthe
date of this order to file an anmended conpl ai nt.

The Cerk is directed to send copies of this Oder to all
counsel of record.

IT 1S SO ORDERED this day of April, 2004.

ENTER:

Davi d A. Faber
Chi ef Judge
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