IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF WEST VIRG NI A

CHARLESTON

JAMVES ALLEN HARPER, a resident
and citizen of Chio previously
doi ng busi ness as Southern Chio
D sposal, and

SOQUTHERN OHI O DI SPOSAL LLC, an
Chiolimted liability conpany,

Plaintiffs,
V. Cvil Action No. 2:03-0516

PUBLI C SERVI CE COW SSI ON OF

WEST VI RG NI A,

EDWARD H. STAATS, Chairnman,?

R. M CHAEL SHAW Conm ssioner, and
MARTHA Y. WALKER, Conm ssi oner,

Def endant s.

W/ ASSOCI ATI ON OF SOLI D WASTE HAULERS
AND RECYCLERS,

BFI WASTE SYSTEMS OF NORTH AMERI CA, | NC.,
STEWART’' S SANI TATI ON,

SUNRI SE SANI TATI ON SERVI CES, | NC.,
TYGARTS VALLEY SANI TATION, INC., and

UNI TED DI SPOSAL SERVI CES, | NC.,

| nt ervenor s- def endant s.

VEMORANDUM OPI NI ON AND ORDER

Currently pending before the court are (1) a Mtion to
Dismss, filed by the Public Service Comm ssion (“PSC’) and its

Comm ssioners, nanmed in their official capacities (collectively

! Pursuant to Rule 25(d), Federal Rules of Gvil Procedure, the court has
substituted Chai rman Edward H. Staats for fornmer Chai rman Janes D. Wl Il ians, and
R M chael Shaw for fornmer Commi ssioner Charlotte R Lane.



referred to as “PSC Defendants”), on August 5, 2003 (docket sheet
docunent # 18); (2) a Motion to Dismss, filed August 6, 2003, by
the W/ Associ ation of Solid Waste Haul ers and Recyclers (“SWH') (#
20); and (3) a Mdtion to Dismss, filed August 6, 2003, by BFI
Waste Systens of North Anerica (“BFI”) (# 22). Plaintiffs
responded on August 20, 2003 (# 28), and the PSC Defendants (# 31)
and BFlI (# 32) replied on Septenber 2, 2003, and Septenber 4, 2003,
respectively. The parties consented to proceeding before a
magi strate judge, pursuant to 28 U S . C. 8§ 636(c)(l), and the
notions are now ripe for decision.

Fact ual Backqground and Underl vi ng Proceedi ngs

Plaintiffs Janes All en Harper and Southern Ohio Disposal LLC
(“SOD") filed this action against the PSC Defendants. By order
entered July 30, 2003, the District Court permtted the SWH BFI,
Stewart’s Sanitation, Sunrise Sanitation Services, Inc., Tygarts
Vall ey Sanitation, Inc., and United D sposal Services, Inc. to
intervene. (# 13.)

SOD, an Chio limted liability conpany owned by plaintiff
Janes Al l en Harper, also a resident of Chio, operates a solid waste
di sposal service. (# 1 (Verified Conplaint), §5.) Froma base in
Poner oy, Chi o, SOD enpl oyees drive garbage trucks to resi dences and
busi nesses of custoners in Chio and West Virginia, enpty refuse
containers into the trucks, and then drive the trucks to a transfer
station in Ponmeroy, Ohio or a landfill near Nelsonville, Chio, for
di sposal of the waste. SOD does not dispose of waste in West
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Vi rginia. (# 1, 1 5.) Neither Harper nor SOD holds any notor
carrier operating authority from the PSC. Plaintiffs represent
that Harper’s wife contacted the PSC about the need for such
authority before serving their first custoners in 1999, and was
told none was necessary so long as SOD s vehicles had apportioned
tags, fuel stickers and other requirenents inposed on interstate
notor carriers. (# 1, { 6.)

On March 22, 2000, GCeneral Refuse Service of Mason County,
Inc. (“GRS’), whose successor in interest is BFlI, filed a fornal
conpl ai nt agai nst the Town of Mason (“Town”) in the PSC, alleging
that the Town violated the laws of the State of West Virginia by
attenpting to contract for the renoval of solid waste, trash and
rubbi sh with SOD, an entity that does not possess a certificate of
conveni ence and necessity to operate within the Town. GRS
requested the PSC to issue an order commanding the Town to cease
and desist fromthe aforesaid alleged violation of West Virginia
law. (# 1, Exhibit 1, p. 1.) On March 22, 2000, the PSC ordered
that the Town satisfy the conplaint or make answer thereto within
ten days. (# 1, Exhibit 1, p. 2.) The Town answered on April 6,
2000, asserting that the conplaint against it failed to state a
cl ai m upon which relief could be granted.

On April 25, 2000, PSC staff filed a letter and staff
recomendati on t hat SOD was an i ndi spensabl e party in this case and
that Comrerce O ause i ssues woul d be raised insofar as the all eged
present or future for hire transportation of solid waste woul d be
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from points and places in West Virginia to points and places in
Ohi o. The matter was referred to an Adm nistrative Law Judge
(“ALJ”), and by order entered May 17, 2000, ALJ Keith A GCeorge
required GRS to anend its conplaint to include SQOD. On May 24,
2000, GRS anended its conplaint. (# 1, Exhibit 1, p. 2; #1, 1 9.)

On June 21, 2000, the Town and SOD renoved the PSC action to
the United States District Court for the Southern District of West

Virginia. (# 1, Exhibit 1, p. 2); GRS v. Town of Mason, et al.,

No. 3:00-0512 (S.D. W Va. Aug. 28, 2000). The Court in GRS
determ ned, pursuant to 28 U S C. 8§ 1441(a), that “the PSC s
limted quasi-judicial functions are insufficient to viewit as a
state court for purposes of renoval.” (# 23 (BFI’'s Menorandum of
Law in Support of its Motion to Dismss), Exhibit 1, p. 6.) As a
result, the District Court in GRS remanded the action to the PSC
for further proceedings. (# 23, Exhibit 1, p. 7.)

Following a hearing on April 4, 2001, and briefing by the
parties, ALJ Melissa K Marland issued a Recormended Deci si on on
July 9, 2001, wherein she determned that plaintiff Harper, doing
busi ness as SOD, could not be required to obtain a certificate of
conveni ence and necessity from the PSC because that requirenent
constitutes an unl awful burden on interstate commerce as defined in

Medi gen of Kentucky, Inc. v. Public Service Commin, 985 F.2d 164

(4th Cr. 1993). (# 1, Exhibit 1, p. 17.) BFlI and the PSC s staff
t ook exception to the Recommended Decision and certain parties,
including SWH, Sunrise Sanitation Services, Inc., United D sposal
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Servi ce, Inc., Tygart’s Valley Sanitation, Inc., Stewart’s
Sanitation and others, were allowed to intervene. (# 1, T 11; # 1,
Exhibit 2, pp. 4-7, 13.) Plaintiffs assert that at the outset of
oral argunment before the PSC on Septenber 24, 2001, *Harper sought
and obtained a ruling that the evidentiary case was closed, and
t hat any person taking exception to the Recormended Deci si on nust
rely upon the record adduced before Chief Adm nistrative Law Judge
Marl and on April 4, 2001.” (# 1, T 11.)

On Cctober 21, 2002, the PSC issued an order in which it
rejected the recomended deci sion of the ALJ and granted the relief
originally sought by GRS. The PSC ordered that plaintiff Harper
nmust cease and desist fromcollecting solid waste in West Virginia
until he obtains a certificate of convenience and necessity,
pursuant to West Virginia Code § 24A-2-5. (# 1, 1 12; # 1, Exhibit
2, p. 40.) Plaintiffs allege that the PSC erroneously relied on
evi dence devel oped after the close of the factual record. (# 1, |
12.)

On QOctober 30, 2002, plaintiff Harper petitioned the PSC to
reconsider its decision or to conduct a further hearing to address
its findings and conclusions set forth in the Cctober 21, 2002,
Commi ssion Order. (# 1, § 13; # 1, Exhibit 3.) On May 30, 2003,
the PSC denied plaintiff Harper’s request for reconsideration. (#
1, ¥ 15; # 1, Exhibit 4.) On June 2, 2003, plaintiff Harper
petitioned the PSC to stay the May 30, 2003, Comm ssion Order. (#
1, 71 16; # 1, Exhibit 5.) At the tinme the Conplaint was filed in
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this Court on June 6, 2003, the PSC had taken no action wth
respect to the June 2, 2003, petition. (# 1, ¥ 17.) On June 11,
2003, the PSC stayed its earlier cease and desi st order until July
26, 2003. (# 3 (PSC Defendants’ Answer), Exhibit 2.) The parties
have extended this stay by verbal agreenent. (# 31 (PSC
Def endants’ Reply Menorandumin Support of Mtion to Dismss), p.
9 n.9.)

As grounds for relief, Plaintiffs first allege that the PSC
orders of October 21, 2002, and May 30, 2003, are an unl awf ul
direct regul ation of interstate comrerce, and consequently, viol ate
Plaintiffs’ rights under the Comerce  ause. (# 1, 1 18.)
Plaintiffs next seek relief under State | aw, alleging that the PSC
orders are based on a msapplication of the statutes that define
the PSC s jurisdiction and on findings of fact that are not only
unsupported, but contrary to the properly adduced evi dence. I n
addition, Plaintiffs assert that the PSC orders are based on an
inpermssibly stale evidentiary record. (# 1, ¥ 19.)

Third, Plaintiffs allege that the PSC Conm ssioners, acting
under color and pretense of State statute, regulation and custons
and usages, engaged in illegal conduct as alleged in the Conpl aint
toinjure Plaintiffs and deprive themof their rights, privileges
and i mmunities secured by the Cormerce C ause of the United States
Constitution and 42 U.S.C. 8§ 1983. (# 1, 11 20-24.) Finally,
Plaintiffs seek a tenporary restraining order and, thereafter
prelimnary and permanent injunctions against the PSC Defendants,
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prohi biting themfromenforcing PSC orders or otherwi se interfering
wth SOD's interstate transportation of solid waste from West
Virginia and other states. Plaintiffs further request that the
court declare the rights, duties and obligations of the parties
wWth respect to such transportation and other aspects of SOD s
busi ness, resolve, to the extent necessary, Plaintiffs’ chall enges
to the PSC orders, and award Plaintiffs their fees and costs
pursuant to 42 U.S.C. § 1988. (# 1, Prayer for Relief.)

Arqgunents of the Parties

BFI avers that the Rooker-Fel dnman doctri ne, enunciated in the

cases of District of Colunbia Court of Appeals v. Fel dnman, 460 U. S.

462 (1983) and Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923),

precludes this court fromexercising its jurisdiction despite the
recent decision of the United States Suprene Court in Verizon

Maryland Inc. v. Public Service Commin, 535 U S. 635 (2002). (#

23, pp. 8-11; # 31, pp. 6-7; # 32 (BFI’'s Response Menorandum of Law
in Support of its Motion to Dismss), pp. 2-4.)
SWH asserts that Plaintiffs’ Conplaint fails to state a cause
of action upon which relief can be granted because, although 42
US C 8§ 1983 does not require exhaustion of admnistrative
remedi es, per se, the fact that the proceeding involving Plaintiffs
i s ongoi ng and has not been appealed to the West Virginia
Suprene Court of Appeals negates the plaintiffs’
assertion that they have been deprived of their
constitutional rights under the commerce clause of the
United States Constitution. Specifically, because the
plaintiffs have not followed the appeal procedures
available to them they have not yet been deprived of
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their rights in the underlying state proceeding.
Moreover, in order to maintain an action for equitable
relief, as the plaintiffs have alleged herein, the
plaintiffs nust further show that there is not an
adequate renedy at |aw available to them
(# 21 (Menorandumin Support of SWHs Motion to Dismss), p. 6.)
The PSC Defendants, SWH and BFlI assert that should
jurisdiction exist, the court should abstain from exercising such
jurisdiction in favor of the State adjudicatory process. (# 19
(PSC Defendants’ Menorandum in Support of Mtion to Dismss), p
4.) The PSC Defendants assert that application of the abstention

doctrines enunciated in Younger v. Harris, 401 U S. 37 (1971),

Burford v. Sun Gl Co., 319 U S. 315 (1943), and Col orado R ver

Water Conservation Dist. v. United States, 424 U. S. 800 (1976),

should result in a decision to abstain. (# 19, pp. 4-16; # 21, pp.
7-13; # 23, pp. 11-19.) BFI asserts that abstention precludes the
exercise of supplenental jurisdiction over Plaintiffs' State |aw
claims as well. (# 22, pp. 19-20.)

Finally, the PSC Defendants and SWH argue that the El eventh
Amendnent to the United States Constitution bars this action and

the Ex Parte Young exception does not apply. (# 19, pp. 17-19; #

21, pp. 13-14) (citing Ex Parte Young, 209 U S. 123 (1908).)

In response to the above argunents, Plaintiffs, relying on
Verizon, assert that this court has jurisdiction over Plaintiffs’
federal question clains arising under the Conmerce Cl ause and 42
US C 8 1983. (# 28, pp. 5-8.) Plaintiffs assert that by virtue

of Judge Chanbers’ ruling in GRS v. Town of ©Mason, the PSC is not
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a State court, but instead, a State admnistrative agency.
Pursuant to Verizon, this court’s review of the actions of the PSC
is appropriate. (# 28, pp. 7-8.) Plaintiffs argue that abstention

pursuant to Younger, Burford and Col orado River is inappropriate

and that in particular, there is no ongoing State court proceeding
and in fact, Plaintiffs are tine-barred frompetitioning the West
Virginia Suprene Court of Appeals. (# 28, pp. 8-12.)

Plaintiffs argue that the Eleventh Anmendnent does not bar
their federal question clains. Plaintiffs assert that their clains

do fall within the Ex Parte Young exception to El eventh Amendnent

sovereign imunity. (# 28, pp. 13-16.) As to their State |aw
clains, Plaintiffs represent that they will agree to dism ssa
W thout prejudice of their State law clains because “the PSC
appears to have abandoned ... the previous notion ... that it can
regul ate plaintiffs as waste collectors ....” (# 28, p. 13.)

In reply, the PSC Defendants assert that “[t]hroughout its
orders the Conm ssion has consistently characterized solid waste
col l ection conpanies utilizing notor vehicles ... as utilities as
well as notor carriers.” (# 31, p. 3.) The PSC Defendants contend
that they have “not, as Plaintiffs contend, renounced this *dual
jurisdiction over notor carrier solid waste coll ection conpanies.”
(# 31, p. 3.) In addition, the PSC Defendants assert that
notw thstanding Plaintiffs’ failure to pursue avenues avail abl e for
review of the PSC s decision, an ongoing State proceedi ng coul d
wel | exist should the court abstain in this matter. (# 31, pp. 8-
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10.) The PSC Def endants suggest that pursuant to the West Virginia
Code of State Regulations (“CSR'), 150 CSR 1.19.5, any party,
i ncl udi ng the PSC, could seek to reopen the case at the State | evel
at any tine “‘by reason of matters which have arisen since the
hearing ...."” (# 31, p. 9 (quoting 150 CSR 1.19.5).) The
reopened case woul d necessitate a final order from the PSC which
Plaintiffs may appeal by petition to the Suprene Court of Appeals
of West Virginia within thirty days of the order’s entry. (# 31,
p. 9.)

St andard of Revi ew

Qur Court of Appeals has often stated the settled standard
governing the disposition of a notion to dismss pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure:

In general, a notion to dismss for failure to state a
cl aim should not be granted unless it appears certain
that the plaintiff can prove no set of facts which would
support its claimand would entitle it to relief. I n
considering a notion to dism ss, the court shoul d accept
as true all well-pleaded allegations and should viewthe
conplaint in a light nost favorable to the plaintiff.

Mylan Labs., Inc. v. Mtkari, 7 F.3d 1130, 1134 (4th G r. 1993);

see also Brooks v. City of Wnston-Salem 85 F.3d 178, 181 (4th

Cr. 1996) (sane); Gardner v. E.l1. Dupont de Nemours and Co., 939

F. Supp. 471, 475 (S.D. W Va. 1996) (sane). It is through this
analytical prism the court evaluates the defendants’ and the

i ntervenors’ notions.

Anal ysi s
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A Application of the Rooker-Feldman Doctrine to Preclude
Subj ect Matter Jurisdiction.

In Plyler v. More, 129 F.3d 728, 731 (4th G r. 1997), the

United States Court of Appeals for the Fourth Grcuit described the

Rooker - Fel dman doctrine as foll ows:

Under the Rooker-Fel dman doctrine, |ower federal courts
general ly do not have jurisdiction to review state-court
decisions; rather, jurisdiction to review such deci sions
lies exclusively wth superior state courts and,
ultimately, the United States Supreme Court. The Rooker -
Fel dman doctrine bars consideration not only of issues
actually presented to and decided by a state court, but
also of constitutional clains that are “inextricably
intertwined wth” questions rul ed upon by a state court,
as when success on the federal claim depends upon a
determ nation “that the state court wongly decided the
i ssues before it.”

(citations omtted); see Rooker v. Fidelity Trust Co., 263 U.S.

413, 415-16 (1923); D strict of Colunbia Court of Appeals v.

Fel dman, 460 U. S. 462, 486-87 (1983).
As the United States Court of Appeals for the Fourth Grcuit
recently observed

[t] he Rooker-Fel dman doctrine ... preserves a fundanent al
tenet in our system of federalism that, wth the
exception of habeas cases, appellate review of state
court decisions occurs first wwthin the state appellate
system and then in the United States Suprene Court. A
[itigant may not circunvent these jurisdictional nandates
by instituting a federal action which, although not
styled as an appeal, “anmounts to nothing nore than an
attenpt to seek reviewof [the state court’s] deci sion by
a lower federal court.”

Anerican Reliable Ins. Co. v. Stillwell, 336 F.3d 311, 316 (4th

Cr. 2003) (citations omtted).
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The issue this court nust determne is whether the orders
i ssued by the PSC are consi dered “state court” deci sions, such that

the Rooker-Feldman doctrine would preclude this court’s

jurisdiction. Plaintiffs point to footnote 3 in the Suprene
Court’s recent Verizon decision, 535 U S. 635, 644 n.3 (2002), as
an affirmation that adm ni strative agency deci sions are exenpt from

Rooker - Fel dman. (# 28, pp. 5-8.) Conversely, BFI asserts that

this court should follow the decision of the Western District of

Virginiain Horner v. Departnent of Mental Health, No. 5:02CV00099,

2003 W. 21391678 (WD. Va. May 1, 2003), wherein the District Court
adopt ed the findi ngs and recomendati on of a nmagi strate judge, 2003
US Dst. LEXIS 12265 (WD. Vva. Mar. 14, 2003). According to BFI
the magistrate judge “considered this [footnote] |anguage [from
Verizon] as dicta ... and refused to apply it ...." (# 22, p. 9.)
In footnote 3 of Verizon, the Suprene Court wote that Rooker-
Fel dman “has no application to judicial reviewof executive action,
i ncluding determ nations made by a state adm nistrative agency.”
Verizon, 535 U.S. at 644 n.3. In Verizon, the plaintiff alleged
that an order issued by the Maryland Public Service Conmm ssion
requiring it to pay certain anopunts to a conpeting telephone
servi ce provider violated a provi sion of the Tel ecomuni cati ons Act
of 1996. Verizon sought relief fromthe Conm ssion’s order “‘on
the ground that such regulation is pre-enpted by a federal statute
whi ch, by virtue of the Supremacy O ause of the Constitution, nust
prevail,’” and its claim‘thus presents a federal question which the
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federal courts have jurisdiction under 28 US. C. 8§ 1331 to

resolve.’”” 1d. at 643 (quoting Shaw v. Delta Air Lines, Inc., 463

U S 85, 96 n.14 (1983)). The Suprene Court found federal question
jurisdiction under 8 1331, and in so doing, reversed a divided
panel of the United States Court of Appeals for the Fourth Crcuit.

The Fourth Crcuit had held that there was no federal question
jurisdiction under 28 U S.C. § 1331, because 47 U S.C. 8§ 252(e)(6)
created a limted federal right of review of state conm ssion
determnations in the tel ecommunications field. Because 47 U S.C.
8 252 did not confer jurisdiction over the type of dispute at issue
in the case, the Fourth G rcuit concluded that Congress intended

the right of reviewto be exercised in state courts. Bell Atlantic

Maryland, Inc. v. M WrldCom lInc., 240 F.3d 279, 308 (4th G

2001), vacated, Verizon Maryland Inc. v. Public Service Commin, 535

U S 635 (2002), on renand to Verizon Maryland Inc. v. RCN Tel ecom

Services, Inc., 232 F. Supp. 2d 539 (D. Md. 2002). 1In the context of

determ ning federal question jurisdiction, the Fourth Crcuit

appl i ed Rooker - Fel dnan:

Finally, it would violate basic tenets of federalismto
concl ude, in the absence of specific federal
aut hori zation, that a federal court may review a State
quasi -j udi ci al body, such as the Maryl and Public Service
Commi ssion. W have noted repeatedly that "[a]s a
jurisdictional doctrine, Rooker-Feldman precludes the
| oner federal courts from second-guessing the nmerits of
[a] state court judgnent.” While strict application of
the doctrine requires a final judgnent fromState courts,
the federal intrusioninto State affairs is not any |ess
when t he j udgnment i ssues froma State quasi-judi ci al body.
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Id., 240 F. 3d at 308 (footnote and citations omtted); but see id.,

240 F.3d at 313 n.5 (King, R dissenting) (noting that the
“contrary to the assertion of the majority ... the Rooker-Fel dman
doctrine has no application here”).

In reversing the Fourth G rcuit, the Suprene Court determ ned
that even if 47 U S.C. 8§ 252(e)(6) “does not confer jurisdiction,
it at |east does not divest the district courts of their authority
under 28 U S C 8§ 1331 to review the Conmmssion’'s order for
conpliance with federal |aw.” Verizon, 535 U. S. at 642. The
Suprene Court determ ned that

resolution of Verizon's claimturns on whether the Act,

or an FCC ruling issued thereunder, precludes the

Comm ssion from ordering paynent of reci procal

conpensation, and there is no suggestion that Verizon's

claimis “‘immterial’” or “‘wholly insubstantial and
frivolous.””
Verizon's claimthus falls wwthin 28 U
general grant of jurisdiction, and contrary
C.

Crcuit’s conclusion, nothing in 47 U.S.
purports to strip that jurisdiction.

S.C. 8§ 1331's
tothe Fourth
8§ 252(e)(6)

Id. at 643 (quoting Steel Co. v. Citizens for Better Env't, 523

U S. 83, 89 (1998)).
In a footnote at the conclusion of the Supreme Court’s
di scussion of federal question jurisdiction, the Suprenme Court

acknow edges the Conm ssion’s suggestion “that the Rooker-Fel dman

doctrine precludes a federal court from exercising jurisdiction
over Verizon’s clains.” |d. at 644 n.3. The Suprenme Court wote

t hat
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[t] he Rooker-Fel dman doctrine nmerely recogni zes that 28
US C 8 1331 is a grant of original jurisdiction, and
does not authorize district courts to exercise appellate
jurisdiction over state-court judgnents, which Congress
has reserved to this Court, see § 1257(a). The doctrine
has no application to judicial review of executive
action, including determnations made by a state
adm ni strative agency.

Id. (citations omtted).

Though the Suprenme Court’s statenent about Rooker-Feldman is

arguably dicta, “dicta of the United States Suprene Court shoul d be

very persuasive.” Fouts v. Maryland Cas. Co., 30 F.2d 357, 359

(4th Cr. 1929). In fact, dicta is “instructive of the Suprene
Court’s views and cannot be di sm ssed out of hand .... Where there
is no clear precedent to the contrary,” this court cannot ignore

the Suprenme Court’'s dicta. Wight v. Mrris, 111 F. 3d 414, 419

(6th Gr. 1997); see also Gaylor v. United States, 74 F. 3d 214, 217

(10th Cr. 1996) (“Wiile these statenents are dicta, this court
considers itself bound by Suprene Court dicta alnost as firmy as
by the Court’s outright holdings, particularly when the dicta is
recent and not enfeebled by later statenents.”)

Before the Suprene Court’s statement in Verizon, several
circuit courts of appeals published decisions on the issue of the

applicability of Rooker - Fel dnman to state adm ni strative

pr oceedi ngs. The Third, Fifth, Seventh and Eleventh G rcuits
reached concl usi ons consistent with the Verizon footnote. See Van

Harken v. Gty of Chicago, 103 F. 3d 1346, 1348-49 (7th Cr. 1997)

(Rooker - Fel dnan does not apply to admnistrative decision on
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traffic violation); Narey v. Dean, 32 F.3d 1521, 1525-26 (11th G r.

1994) (Rooker-Fel dnan does not apply to an unrevi ewed deci si on of

state personnel board); Ivy Cub v. Edwards, 943 F.2d 270, 284 (3d

Cr. 1991) (Rooker-Feldman does not apply to admnistrative

deci sion by New Jersey Division on Cvil Rights, Departnent of Law

and Public Safety); Scott v. Flowers, 910 F.2d 201, 208 (5th G r

1990) (Rooker-Feldnman does not apply to reprimand by Texas

Comm ssion of Judicial Conduct because while the reprimnd was
judicial in nature, the Conmm ssion was not an agent of the state
court system.

The Fourth Circuit, in the unpublished decision of Flemng v.
Worker's Conp. Commin, 78 F.3d 578, 1996 W. 93843 (4th Cir. 1996),

reached the sanme conclusion consistent with Verizon and the
deci sions cited above. In Flemng, the plaintiff sought injunctive
and declaratory relief against the Virginia Wrker’s Conpensation
Comm ssion and his former enployer. The district court dism ssed
t he Comm ssi on because the plaintiff had been paid all benefits due
him and his request for equitable relief had becone noot. In
addition, the court granted sunmary judgnent to the enpl oyer on the
ground that it was not a state actor and thus not anenable to suit
under § 1983. Id., 1996 W. 93843, at *1. The Fourth Circuit
affirmed and in a footnote, wote that

[t] he appel | ees have suggested that we remand this case

so that it may be dism ssed; they maintain that the

district court should have declined to assune

jurisdiction over this dispute on the principle that the

merits of state court judgnents are not subject to
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federal reviewupon the nere all egation that the judgnment
itself violates the plaintiff’s constitutional rights.
Rooker v. Fidelity Trust Co., 263 U S. 413, 416 (1923);
District of Colunbia Court of Appeals v. Feldman, 460
U S 462, 482 (1983); see al so Johnson v. De Grandy, 114
S.Ct. 2647, 2654 (1994). W di sagree. Even if the
limted, informal actions taken by the Comm ssion in the
instant case could be construed as “judgnents,” state
admnistrative agencies are not “courts” wthin the
meani ng of the Rooker-Fel dman doctrine. Narey v. Dean,
32 F.3d 1521, 1524-26 (11th Cr. 1994); Ivy dub v.
Edwards, 943 F.2d 270, 284 (3d Gr.), cert. denied, 503
US 914 (1991).

Fl em ng, 1996 W. 93843, at *1 n.4. VWhile the statenent of the
Fourth Grcuit in Flemng is arguably dicta, its consistency with
the decisions of the Third, Fifth, Seventh and El eventh Circuit
Courts of Appeals cited above is significant.

Thus, prior to Verizon, all the circuits that had spoken on
the issue through a published decision (and the Fourth Crcuit in
an unpublished decision in dicta) reached conclusions consi stent
with the Suprenme Court’s subsequent statenment in Verizon

Furthernore, since Verizon, courts have acknow edged and

applied the Suprene Court’s statenment about Rooker-Fel dman. I n

Southern California Edison Co. v. Lynch, 307 F.3d 794, 805 (9th

Cir. 2002), a case in which an electric public utility brought an
action for injunctive and declaratory relief agai nst conm ssioners
of the state public utilities commssion for their failure to
increase the utility' s retail rates, the Ninth Crcuit, relying on
Verizon, stated that “[t] he Rooker-Fel dman doctri ne does not apply

to the actions of the Comm ssion because it is a state
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adm ni strative agency, not a court.” In National R R Passenger

Corp. v. Pennsylvania Public Utility Commin, 342 F.3d 242, 257 (3d

Cr. 2003), the Third Crcuit, citing Verizon and Feldnan,
acknow edged that “[t]he Suprene Court has nade clear, however,
that the Rooker-Feldnman doctrine only applies to state judicial
proceedi ngs, not adm nistrative or |legislative proceedings.” The

court in National Railroad determ ned that “[a]lthough [ proceedi ngs

before the] PUC may have sone of the indicia of court proceedings,
the PUC is not a court of record and it is therefore not entitled
to the application of Rooker-Feldman.” 1d.

Despite BFI’'s assertions to the contrary, the court finds the

post - Veri zon deci sion by the Western District of Virginiain Horner

v. Departnent of Mental Health, No. 5:02Cv00099, 2003 W. 21391678

(WD. Vva. My 1, 2003), to be unpersuasive. In Horner, the
plaintiff filed an action pursuant to 42 U S.C. 8§ 1983 alleging
viol ation of the First and Fourteenth Amendnents resulting fromhis
di scharge from pubic enploynent. The plaintiff in Horner pursued
his clai mthrough the adm nistrative channels of Virginia s public
enpl oyee grievance procedure system and, in accordance wth
Virginia law, ultimtely appealed two decisions by a hearing
officer in the Comobnwealth’s departnent of enploynent dispute
resolution to the state circuit court. The circuit court reversed
the hearing officer’s decisions, but did not consider the

plaintiff’'s substantive clains, including federal constitutiona
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claims. The decision was appealed to the court of appeals and a
stay of the circuit court decision was issued pendi ng outconme of
the appeal. At the tine, no decision had been issued by the court
of appeals. 1d., 2003 W. 21391678, at *2.

The magi strate judge recommended that the presiding district

judge dismss the plaintiff’s action pursuant to Rooker-Fel dman.

The magi strate judge acknow edged the plaintiff’s argunent, relying
“al nost entirely” on the Verizon footnote, but also on Flemng,
that the adm nistrative decisions and the appeals thereof to the
state courts are not adjudicatory but rather rul e-maki ng and t hus,

do not inplicate Rooker-Fel dnan. Horner, 2003 U. S. Dist.

LEXI'S 12265, at *9. Neither the magistrate judge nor the district
j udge made further nention of Verizon and instead ultimately found

Rooker - Fel dman appl i cabl e. The nmagistrate judge, in |anguage

| argely adopted by the District Court, stated that characterizing
t he grievance proceedi ngs bel ow as rul e- maki ng was

a stretch at best, and notw thstandi ng the unpublished
decision by the Fourth Crcuit in Flemng, it is plainly
incorrect. The court’s rather | oose observati ons about
whet her state adm nistrative proceedi ngs are subject to
Rooker - Fel dman, are overshadowed by the fact that, in
Flem ng, the Fourth G rcuit addressed a constitutiona

question of whether the plaintiff was deprived of due
process by the unilateral suspension of his worker’s
conpensation without notice and an opportunity to be
heard. Finding no action under color of state | aw and,

thus, no state action, the court affirned the tria

court’s dismssal of the case. In the undersigned’ s
j udgnment, Rooker - Fel dman never was brought squarely into
pl ay, even if the Fl em ng deci si on has precedential val ue
here, which it does not. It is the undersigned s view
that the state grievance process which is the subject of
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this case was and is an adjudi catory process subject to
t he Rooker- Fel dman doctri ne.

Id. at *12-13; see also Horner, 2003 W. 21391678, at *4 (adopting

| anguage of the magistrate judge).

In the absence of a substantive discussion of Verizon in
Horner, the court finds little precedential value in that case.
The Suprenme Court in Verizon, as well as a nunber of circuit courts
of appeals both before and since Verizon, have all concl uded that
state adm ni strative proceedi ngs, such as those before the PSC, are

exenpt from Rooker - Fel dman.

Thus, the court finds that the Rooker-Fel dnman doctri ne does

not apply in the instant matter as a means of precluding subject
matter jurisdiction. However, the court does have jurisdiction

because the action presents a federal question. 28 U S. C. § 1331.
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B. Abstention.

In Col orado Ri ver Water Conservation Dist. v. United States,

424 U. S. 800, 813 (1976), the Suprene Court reiterated the notion
that “[a] bstention fromthe exercise of federal jurisdictionis the
exception, not therule.” Indeed, abstentionis “‘an extraordinary
and narrow exception to the duty of a District Court to adjudicate
a controversy properly before it’” and, “‘can be justified under
this doctrine only in the exceptional circunmstances where the order
to the parties to repair to the state court would clearly serve an

i nportant countervailing interest.’" ld. (quoting County of

Al | egheny v. Frank Mashuda Co., 360 U.S. 185, 188-89 (1959)).

1. Younger Abstenti on.

The Younger doctrine of abstention expresses “a strong federal
policy against federal-court interference with pending state
j udi ci al pr oceedi ngs absent extraordi nary circunst ances.”

M ddl esex County Ethics Comm v. Garden State Bar Ass’'n, 457 U.S.

423, 431 (1982). *“The doctrine recognizes that state courts are
fully conpetent to decide issues of federal law, and has as a
corollary the idea that all state and federal clainms should be

presented to the state courts.” R chnond, Fredericksburg & Potonac

RR Co. v. Forst, 4 F.3d 244, 251 (4th Gr. 1993) (citation

omtted). For a court to abstain pursuant to Younger, the
followng three-part test nust be nmet: “first, [is there an]

ongoing state judicial proceeding; second, do the proceedings
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inplicate inportant state interests; and third, is there an
adequate opportunity in the state proceedings to raise
constitutional challenges.” Mddlesex, 457 U S. at 432.
A.  On-going Judicial Proceeding
As to the first elenent of Younger, “proceedi ngs conducted
bef ore vari ous types of state adm ni strative agencies, if conducted

in a trial-like manner and subject to state judicial review, my

qualify as “judicial in nature’ . . . .” Phillips v. Virginia Bd.

of Med., 749 F. Supp. 715, 721 (E.D. Va. 1990) (citing Ghio G vil

Ri ghts Commin v. Dayton Christian Schools, Inc., 477 U S. 619, 628-

29 (1986); Mddl esex, 457 U.S. at 433-34).

Plaintiffs do not seriously dispute that the proceedings
before the PSC | eading to the Cctober 21, 2002 and May 30, 2003,
PSC orders were anything other than quasi-judicial proceedings.
| ndeed, there can be little doubt that the proceedi ngs before the
PSC were “judicial in nature.” Judge Chanbers characterized the
PSC as having “quasi-judicial functions” when he determ ned that
the PSC was not a state court for the purpose of renoval under 28
U S.C 8§ 1441(a). (# 23, Exhibit 1, p. 6.)

Furt hernore, the proceedi ngs before the PSC were conducted in
an adversarial, trial-like setting. GRS filed a formal conpl ai nt
with the PSC, the parties engaged in discovery and the matter was
set for hearing before ALJ Marl and. At the hearing, wtness

testinony and exhibits were presented and, on July 9, 2001, ALJ
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Marl and i ssued a witten recomended decision. (# 1, Exhibit 1.)
PSC staff and BFI t ook exception to the recommended deci si on and on
Cct ober 21, 2002, the PSC issued an order declining to adopt the
recommended deci sion and requiring instead, that plaintiff Harper
obtain a certificate of convenience and necessity for SOD. (# 1,
Exhibit 2.) Plaintiff Harper noved for reconsideration, and on May
30, 2003, the PSC denied the nmotion. (# 1, Exhibits 3 and 4.) On
June 2, 2003, plaintiff Harper petitioned the PSC to stay the My
30, 2003, Commission Order. (# 1, Exhibit 5.) On June 11, 2003,
the PSC stayed its cease and desist order until July 26, 2003. (#
3, Exhibit 2.) The parties have since extended this stay by verbal
agreenent . (# 19, p. 3.) In short, where the state proceeding
“investigates, declares and enforces liabilities as they stand on
present and past facts and under | aws supposed already to exist,”
as was the case with the proceedings before the PSC, those state

adm ni strative proceedings are judicial in nature. New Ol eans

Pub. Serv., Inc. v. Council of Cty of New Ol eans, 491 U S. 350,

370-71 (1989) (quoting Prentis v. Atlantic Coast Line Co., 211 U.S.

210, 226 (1908)).

In addition, the proceedings before the PSC are subject to
State judicial review. West Virginia Code § 24-5-1 (2001) provides
t hat

[a]ny party feeling aggrieved by the entry of a final

order by the conm ssion, affecting himor it, may present

a petitioninwiting to the suprene court of appeals, or
to a judge thereof in vacation, within thirty days after
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the entry of such order, praying for the suspension of
such final order.

The 1issue upon which the parties vehenently disagree is
whet her the proceedings before the PSC are “ongoing.” Plaintiffs
urge that there is no ongoing State judicial proceeding and that
instead, “[s]ince May 30, 2003, the PSC has been wthout the
jurisdictionto alter or amend its decision; it could only stay its
effective date, which it did on June 11, 2003 ... pursuant to
Harper’'s petition ... under CSR § 150-1-19.4.~ (# 28, p. 9.)
According to Plaintiffs, after May 30, 2003, they had two options:
“(i) filing of the instant conplaint and (ii) filing of a petition
for review of the PSC s orders within 30 days with the Suprenme
Court of Appeals of West Virginia pursuant to W Va. Code § 24A- 8-
1.7 (# 28, p. 9.) Plaintiffs assert that if they now appeal to
the West Virginia Suprene Court, Defendants would assert that their
appeal is untinely. As such, Plaintiffs contend that there is no
ongoi ng State judicial proceeding and that by finding abstention,
this court will grant Defendants a “free pass” from any judicia
review. (# 28, p. 10.)

“[T] he proper point of reference for determ ni ng whet her state
proceedings are ‘ongoing is the date the federal conplaint is

filed.” Federal Express Corp. v. Tennessee Public Service Comm n,

738 F. Supp. 1140, 1143 (M D. Tenn. 1990) (citing Pennzoil Co. v.

Texaco, Inc., 481 U S. 1, 17-18 (1987)). As of June 6, 2003, when

Plaintiffs filed their Conplaint in federal court, Plaintiff
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Har per’s June 2, 2003, petition asking that the PSC stay its May 2,
2003, order was pending before the PSC. Wile Plaintiffs contend
that the fact that the petition for a stay was pending before the
PSC at the tinme they filed their Conplaint and remai ned so for five
nmore days thereafter is “truly neaningless, especially nore than
two nonths later” (# 28, p. 11 n.14), the case |aw on the subject
is sinply not in accordance with Plaintiffs’ position.

Even since the filing of the Conplaint, the matter continues
to be pendi ng before the PSC. The parties have verbally agreed to
an extension of the PSC s June 12, 2003, order which tenporarily
stayed its May 30, 2003, cease and desist order. Plaintiffs’
assertions that the “PSC proceedi ngs are finished” and that the PSC
has only stayed the effective date of its order such that it has
been without the jurisdiction to alter or anmend its deci sion since
May 30, 2003, are unconvincing, particularly in light of the PSC s
statenents inits Reply astoits willingness to facilitate further
review The PSCinitially intimates (# 19, p. 4) and even states
outright (# 31, p. 9) that an appeal to the Suprenme Court of
Appeal s of West Virginiais still possible and that the PSC woul d,
in essence, facilitate such an appeal. The PSC states inits Reply
that pursuant to 150 CSR 1.19.5, any party, including the PSC,
“coul d seek to reopen this case at the state level at any tinme ‘ by
reason of matters which have arisen since the hearing ...." [T]he

reopened case will necessitate a final order fromthe Conm ssion
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which [Plaintiffs] may appeal by petition to the state Suprene
Court within 30 days of the order’s entry ....~ (# 31, p. 9
(quoting 150 CSR 1.19.5). 1In the alternative, the PSC states that
“It could enter a cease and desist order requiring iImediate
cessation of Plaintiff’s solid waste collectionin Wst Virginiaon
the basis of the proceeding below. Again Plaintiffs would have a
vehicle for expedient reviewin the state Suprene Court.” (# 31,
p. 9) (footnote omtted).

Even if Plaintiffs are correct in their assertion that the
State judicial proceedings are finished, this does not preclude a
finding that a State judicial proceeding is ongoing for purposes of

Younger. In ONeill v. Gty of Philadel phia, 32 F.3d 785, 790 (3d

Cir. 1994), the Third Crcuit answered in the affirmative, the
guestion of “whether a state proceeding is ‘pending,’ and Younger
abstention proper, where the adjudicatory process has becone fi nal
as aresult of the federal claimant’s failure to pursue state-court
j udi ci al review of an unfavorable state admnistrative
determ nati on?”

In ONeill, the plaintiffs were issued parking tickets and
neither paid fines nor answered various notices sent them The
plaintiffs eventually requested hearings and a hearing exam ner
fined the plaintiffs. Instead of appealing the hearing exam ner’s

decision in state court, plaintiffs filed a federal court action
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pursuant to 42 U . S.C. 8§ 1983. 1d. at 788-89. The court in O Neill
stated t hat

we have been given no reason why a litigant in a state
adm ni strative proceedi ng should be permtted to forego
state-court judicial review of the agency's decision in
order to apply for relief in federal court. Rather, we
find the grounds offered by the Suprene Court to support
its holding in Huffman [v. Pursue, Ltd., 420 U S. 592

(1975)] -- that state appellate review of a state court
judgnment nust be exhausted before federal court
interventionis permtted -- are equal ly persuasi ve when

considered wth respect to state-court judicial review of
a state adm nistrative determ nation

ld. at 790-91. The court found no inconsistency between its

hol ding and the principle of Patsy v. Florida Bd. of Regents, 457

U S 496 (1982) that adm nistrative renedi es need not be exhausted
prior to bringing a 8 1983 action in federal court. Rel yi ng on

Dayton Christian Schools, 477 U.S. at 627 n.2, which found that

application of Younger principles to pending state admnistrative
proceedi ngs which were coercive rather than renedial in nature was

fully consistent with Patsy, the court in ONeill noted that

[t]he critical distinction between Dayton Christian
Schools and Patsy is that Patsy involved a renedial
action brought by the plaintiff to vindicate a wong
which had been inflicted by the State. In contrast,
Dayton Christian Schools involved an admnistrative
proceedings [sic] initiated by the State, before a state
forum to enforce a violation of state law. That is, in
Dayton Christian Schools, the action taken by the Chio
Cvil Rights Comm ssion was coercive rather than
remedial, just as the action taken by the City of
Phi | adel phia, to enforce its traffic tickets against
O Neill and Goodman, was coercive action which the
plaintiffs sought to circunvent by filing their conplaint
in federal court.
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ONeill, 32 F.3d at 791 n.13.

The Third G rcuit also reasoned that requiring litigants to
pursue judicial review in state court serves two additional
pur poses “which go to the very heart of the ‘comty’ concerns upon
whi ch Younger abstention is grounded.” 1d. at 791. The court

expl ai ned t hat

(1) "the state courts may construe state law in a way
whi ch renders a constitutional decision unnecessary," and
(2) "interests of comty are advanced, and friction
reduced, if the courts of a state, rather than the
federal courts, determne that the United States
Constitution requires the state to alter its practices.”

Id. (quoting Allegheny Corp. v. Poneroy, 898 F.2d 1314, 1317-18

(8th Cr. 1990)). Thus, the court in O Neill concluded that

state proceedi ngs remai n “pendi ng,” withinthe nmeani ng of
Younger abstention, in cases such as the one before us,
where a coercive admnistrative proceeding has been
initiated by the State in a state forum where adequate
state-court judicial review of the admnistrative
determ nation is available to the federal claimnts, and
where the claimnts have chosen not to pursue their
state-court judicial renedi es, but have i nstead sought to
invalidate the State's judgnment by filing a federal
action.

ld.; see also Phillips, 749 F. Supp. at 725 (finding an ongoi ng

judicial proceeding where claim in federal court filed at the
juncture between a state admnistrative enforcenent action,
commenced by the state to vindicate an inportant state interest,
and state court appellate review of that action provided for by

state statute).
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The court finds O Neill applicable in the instant matter.
While GRS actually initiated the proceedi ngs before the PSC agai nst
the Town of Mason, GRS eventual |y anended t he conpl aint to nane SOD
as a co-defendant in the proceedi ng. The proceedi ngs, in which SOD
eventually was included as a co-defendant at the request of PSC
staff, were coercive rather than renedial in nature in that the
pur pose of the proceedi ngs before the PSC was to det erm ne whet her
SOD was required to obtain a certificate of convenience and
necessity. The PSC proceedings clearly were not “brought by the
plaintiff to vindicate a wong which had been inflicted by the

State.” ONeill, 32 F.3d at 791 n. 13.

The court acknow edges the decision by the Fifth Crcuit in

Thomas v. Texas State Bd. of Med. Examirs, 807 F.2d 453, 454 (5th

Cr. 1987), in which a physician whose |license was revoked by a
state adm ni strative board, initially sought review of his |icense
revocation in a Texas state court, but later dismssed the state
action and brought a 8 1983 action in federal court. |In Thomas,
the court determ ned that Younger abstention was inappropriate
because “no state court trial has taken place and no injunction
agai nst a pending state proceeding is sought ....” 1d. at 456. As

such “the policies on wth the Younger doctrine is prem sed ‘have

little force ....""7 1d. at 457 (citations omtted). For the sane
t hor ough and conpel | i ng reasons di scussed by the court in Phillips,
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749 F. Supp. at 725-730, the court finds Thonmas to be unpersuasive

and di stingui shabl e.
B. Inportant State |nterest

Turning to the second i nquiry under Younger, Plaintiffs focus
their argunent on whether State judicial proceedings are ongoi ng
and nmake little nmention of the second requirenent under Younger
that the proceedings inplicate inportant State interests. Wile
the parties in this case dispute the PSC s source of authority for
attenpting to regulate Plaintiffs (i.e., whether solid waste
collectors are “utilities” or sinply “comon carriers by notor
vehicle”), regardless of the ultimate answer on this issue,

inportant State interests are at stake in the PSC proceedi ng.

As Judge Copenhaver observed in the context of determ ning
whet her an inportant State interest was at stake for purposes of
Younger abstention where the State proceeding involved the PSC s
requirenent of a certificate of need to operate a landfill,
“[1] nmproper disposal of solid wastes creates a risk of pollution
and illness. It is well settled that preventing such risks is one
of the preem nent functions of a state’s police power to protect

the health and welfare of its residents.” HAM Sanitary Landfill,

Inc. v. Casto, No. 2:98-0505, at 15-16 (S.D. W Va. Mar. 31, 1999)

(attached to # 19 as Attachnent B).

As in HAM the PSC proceedings in the instant matter inplicate

the State of West Virginia s interest in preventing pollution and
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illness caused by the inproper disposal of solid waste and,
t hereby, protecting the health and welfare of its citizens. As
this Court expl ained in Medigen, upon issuance of a certificate of
conveni ence and necessity by the PSC, “[t]he PSC has authority to
require a certificate holder to provide service to all nenbers of
the public within its certificate area. In addition, the PSC
regul at es ot her aspects of the transporter’s operations, including

rates charged to custoners.” Medigen of Kentucky, Inc. v. Public

Service Commin, 787 F. Supp. 590, 593 (S.D. W Va. 1991), aff’'d,

985 F.2d 164 (4th Cir. 1993); W Va. Code § 24A-2-5 (2001). At
| east one concei vabl e benefit of requiring that service be provi ded
to all residents in a particular area at rates fixed by the PSCis
a reduction in open dunping by those who m ght be excluded from
service if service were unregul ated or who nmay be unable to afford
service froman unregul ated provider. A reduction in open dunping
reduces the risk of pollution and illness and furthers the
i nportant goal of protecting the health and welfare of this State’s
citizens. Thus, the PSC proceedings which considered whether
Plaintiffs were required to obtain a certificate of conveni ence and
necessity wll necessarily inpact the State’s interest in

protecting the health and welfare of its citizens.
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C. Opportunity to Raise Constitutional Challenge

Finally, the court finds there is an adequate opportunity in
the State proceedings to raise constitutional challenges. As
di scussed above, the PSC has stated its willingness to facilitate
an appeal of the Conm ssion orders to the Wst Virginia Suprene
Court of Appeals. West Virginia Code 8§ 24-5-1, which allows for
review by the West Virginia Suprenme Court of a final PSC order
provi des that any party aggrieved by the entry of a final order by
the PSC may present a petition in witing to the Wst Virginia
Suprene Court. Plaintiffs have not suggested, nor is there any
indication that this provision “does not authorize judicial review
of ~claims that agency action violates the United States

Constitution.” Dayton Christian Schools, 477 U. S. at 629.

Therefore, the court concludes that abstention under Younger

IS appropriate.

2. Burford Abstention.

“The Burford doctrine is grounded in respect for the
sovereignty of the states and the desire to avoid unnecessary
federal interference with conplex issues of state law.” Forst, 4
F.3d at 253 (citing Burford, 319 U S. at 332-34). Abstention is
appropriate under Burford where there exists a “‘conplex state
regul at ory schenme concerning i nportant matters of state policy for
which inpartial and fair adm nistrative determ nations subject to

expedi ti ous and adequate judicial revieware afforded.’”” Browni ng-

32



Ferris, Inc. v. Baltinmre CGy., M., 774 F.2d 77, 79 (4th Crr.

1985) (quoting Alum num Co. of Am v. Uilities Commin of North

Carolina, 713 F.2d 1024, 1029 (4th Cr. 1983)).

In arguing that Burford abstention is inappropriate,
Plaintiffs assert that the circunstances wherein the District Court
in Medigen declined to find abstention under Burford apply wth
equal force here. In particular, Plaintiffs assert that as in
Medi gen, the question of whether requiring a prospective market
participant to make a showi ng of public conveni ence and necessity
unconstitutionally burdens interstate conmerce does not inplicate
difficult questions of State |law and would not be disruptive of
State efforts to establish a coherent policy with respect to waste
hauling. (# 28, p. 11.) In addition, Plaintiffs point out that in
Medi gen, the District Court permtted the plaintiffs to seek relief
against the PSC to prohibit interference wth the plaintiffs’
transportation of nmedi cal waste fromWst Virginia or other states,
even though the plaintiffs had an application for a certificate to

do so then pending before the PSC. (# 28, p. 11.)

The court finds the circunstances under which the Court in
Medi gen declined to abstain under Burford di stinguishable fromthis
action in two inportant respects. In Medigen, nmuch |ike the
instant matter, plaintiffs challenged as a violation of the
Commerce O ause, the requirenent that they obtain a certificate of

conveni ence and necessity prior to transporting nedi cal waste from
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West Virginiato another state for disposal. After briefing in the
Medigen matter was conpleted, West Virginia enacted the West
Virginia Medical Waste Act, West Virginia Code 88 20-5J-1 through
20-5J-10 (2002), which, anong other things, requires transporters
of infectious waste to be regulated by the PSC under the Common
Carriers of Mdtor Vehicles Act, Wst Virginia Code 88 24A-2-1
t hrough 24A-2-5 (2001) and requires the PSC to provide for “‘a
separate and distinct <category of special certificates of
convenience and necessity for i nfectious nedical wast e’
transporters.” |1d. at 592-93 (quoting W Va. Code 8§ 20-5J-10(b)).
The District Court in Medigen found abstention under Burford
i nappropriate in part, because while the State was “in the process
of developing a regulatory schene for the managenent of nedica

waste, ... regulations under the portion of the statutory schene
under challenge have not vyet been pronulgated or adopted.
Consequently, a decision by this court will not disturb an existing

schene.” Medigen, 787 F. Supp. at 594.

Unli ke the status of the regulation of nedical waste at the
time of the Medigen decision, there can be no doubt that there is
an existing and conplex regulatory schenme in place for the
regul ation of solid waste in West Virginia that concerns inportant

matters of State policy.

In the West Virginia Solid Waste Managenent Act, the West

Virginia legislature professed its purpose of “establish[ing] a
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conprehensi ve program of controlling all phases of solid waste
managenent.” W Va. Code 8 22-15-1(a) (2002). The Legislature

f ound t hat

solid waste disposal has inherent risks and negative
i npact on local communities and specifically finds the
follow ng: (1) Uncontrolled, inadequately controlled and
i nproper collection, transportation, processing and
di sposal of solid waste is a public nuisance and a cl ear
and present danger to people; (2) provi des harborages and
breedi ng pl aces for di sease-carrying, injurious insects,
rodents and other pests harnful to the public health,
safety and wel fare; (3) constitutes a danger to |ivestock
and donestic animals; (4) decreases the value of private
and public property, causes pollution, blight and
deterioration of the natural beauty and resources of the
state and has adverse econom c and social effects on the
state and its citizens; (5) results in the squanderi ng of
val uabl e nonrenewabl e and nonrepl eni shable resources
contained in solid waste; (6) that resource recovery and
recycling reduces the need for landfills and extends
their life; and that (7) proper disposal, resource
recovery or recycling of solid waste is for the general
wel fare of the citizens of this state.

W Va. Code § 22-15-1(c).

To acconplish these goals, the legislature enacted an
extensive statutory schene that addresses many aspects of solid
wast e managenent, i ncl udi ng mandatory di sposal and proof thereof by
each person in Wst Virginia occupying a residence or business,
managenent of solid waste facilities and sewage sludge and waste
tire managenent, anong others. W Va. Code 88 22C-4-10(a)(1)-(2),
22-15-20 and 22-15-21 (2002). Rules were pronul gated and adopted
as well. See 33 CSR 1 (Solid Waste Managenent), 33 CSR 2 ( Sewage
Sl udge Managenent), 33 CSR 5 (Waste Tire Mnagenent), 33 CSR 7

(Proof of Proper Solid Waste Disposal).
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The PSC has an i nportant role in the conprehensive solid waste
program West Virginia Code 8 22C-3-23, related to the creation
and role of a Solid Waste Managenent Board, states that “[s]olid
waste collectors and haulers who are ‘common carriers by notor
vehicle,’” as defined in ... [8 24A-1-2] ... shall continue to be
regul ated by the public service conm ssion in accordance with the
provisions of ... [8 24A-1-1 et seq.] and rules promulgated
thereunder.” W Va. Code 8§ 22C- 3-23 (2002); see also W Va. Code
8§ 24A-2-4a (2001) (notor carriers transporting solid waste; pass
through of landfill tip fees as rate surcharge). The statute
further provides that

[nJothing in this article gives the board any power or

right to regul ate such solid waste coll ectors and haul ers

i n any manner, but the public service comm ssion, when it

i ssues a newcertificate of conveni ence and necessity ..

shall consult with the board regarding what action it

could take which would nost Ilikely further the

i npl enentation of the board’ s solid waste di sposal shed

pl an and solid waste di sposal projects and shall take any

reasonable action that will lead to or bring about

conpl i ance of such waste coll ectors and haul ers wi th such

pl an and projects.

W Va. Code § 22C 3-23.

The PSC pronul gat ed and adopt ed rul es under West Virgini a Code
88 24A-2-3, 24A-3-4, 24A-3-6 and 24A-5-5 applicable to notor
carriers transporting solid waste. The rules relate to conditions
of service, term nation of service for nonpaynent, participation by
common carriers in recycling progranms, providing |lists of

residential custoners or of nonsubscribing residents to solid waste
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authorities, and establishnent of nonthly bul ky goods collection
service. 150 CSR 9.7.1 through 9.7.6.

Unli ke medical waste, the State of Wst Virginia has
establ i shed an extensive and conpl ex regulatory structure rel ated
to the regulation of solid waste. If the court chose not to
abstain in the instant matter, its decision on the nerits of
Plaintiffs’ clains could conceivably disturb this regulatory
schenme. The court is not inclined to enbark on that endeavor when
there exists an adequate neans of judicial review before the PSC,
the West Virginia Supreme Court of Appeals, and ultimately the
Suprenme Court of the United States, all of which are capable of
deciding the federal clains raised by Plaintiffs. As the court in

Canady v. Koch, 608 F. Supp. 1460, 1469 (S.D. N Y. 1985) observed,

t he presence of

a constitutional claim does not necessarily Dbar

abstention ... [and] abstention does not nean that the
federal courts turn their backs on issues of federa
interest. It neans only that in the particular case it

is nore appropriate that the federal rights be
saf eguarded by proper adjudication in the state system
The state decisionmakers are constitutionally bound to
apply federal |aw where appropriate, and federal review
remai ns avail abl e, by appeal to the United States Suprenme
Court from decision of the state’ s highest court.
(citing Burford, 319 U S. at 333).
That brings the court to the second major distinction between
Medi gen and the instant matter. In Medigen the PSC had made no
decision on the plaintiffs’ application for a certificate of

conveni ence and necessity (the hearing before the PSC was conti nued
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and had not been reschedul ed). Medigen, 787 F. Supp. at 593. As a
result, the District Court was persuaded that Burford abstention
was i nappropriate, at least in part, because it would not be
“undertaking parallel review of a state admnistrative ruling.”
ld. at 594. In the instant matter, and as the court has expl ai ned
el sewhere inits decision, the PSC has decided that Plaintiffs nust
obtain a certificate of convenience and necessity, and the
proceedi ngs before the PSC are ongoi ng.

As in Burford, this court mnmust concl ude that

[t]he state provides a unified nmethod for the formation

of policy and determ nation of cases by the Conmm ssion

and by the state courts. The judicial review of the

Comm ssion's decisions in the state courts i s expeditious

and adequate. Conflicts in the interpretation of state

| aw, dangerous to the success of state policies, are

al nost certain to result from the intervention of the

| ower federal courts. On the other hand, if the state

procedure is followed fromthe Comm ssion to the State

Suprene Court, ultimate review of the federal questions

is fully preserved here.
Burford, 319 U S. at 333-34. For those reasons, the court finds
abstention under Burford to be appropriate.

The court has found abstention appropriate pursuant to Younger
and Burford, and, as a result, it is unnecessary to address

abstention under Col orado River or the remaining argunents raised

by the parties. Because the court has determned that it shoul d
abstain fromconsidering Plaintiffs’ federal question clains, the
court declines supplenental jurisdiction over the State | aw cl ai ns
(to the extent such jurisdiction exists) pursuant to 28 U.S.C. 8§

1367(c). See Verizon Maryland Inc. v. RCN Tel ecom Services, Inc.,
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248 F. Supp.2d 468, 487-88 (D. Md. 2003) (suggesting that a court
may be obligated not to decide a state law claim when the
principles of abstention dictate).

Accordingly, it is hereby ORDERED that the Mdtion to D sm ss
filed by the PSC Defendants (# 18), the Mdtion to Dismss filed by
| nt er venor - Def endant the W/ Associ ati on of Solid Waste Haul ers and
Recyclers (# 20), and the Mdtion to Dismss filed by Intervenor-
Def endant BFI Waste Systens of North America, Inc. (# 22) are
GRANTED for the reasons discussed further above. It is further
hereby ORDERED that this matter is DI SM SSED from the docket of
this court.

The Cerk is requested to mail a copy of this Menorandum
Opi nion and Order to all counsel of record and post this published

opinion at http://ww. wsd. uscourts. gov.

ENTER Novenber 19, 2003

Mary E. Stanley
United States Magi strate Judge

Counsel for Plaintiffs:
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P. O Box 553
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39



Counsel for PSC Def endants:

Richard E. Htt

Franklin G Crabtree

Cassius H Toon

Public Service Comm ssion of West Virginia
P. O Box 812

Charl eston, W 25323-0812

Counsel for SWH:

Samuel F. Hanna

Hanna & Hanna

P. O Box 2311

Char |l eston, W/ 25328-2311

Counsel for BFI:

Richard L. CGottlieb

Webster J. Arceneaux, |11

Martin J. d asser

Lew s, dasser, Casey & Rollins, PLLC
P.O Box 1746

Charl eston, W 25326-1746

Counsel for Stewart’s Sanitation,
Sunrise Sanitation Services, Inc.,
Tygarts Valley Sanitation, Inc. and
United Di sposal Services, Inc.:

Leonard B. Knee

Eric L. Calvert

Bow es Rice McDavid Gaff & Love
P. O Box 1386

Charl eston, W 25325-1386

40



