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IN THE UNITED STATES DISTRICT COURT FOR

THE SOUTHERN DISTRICT OF WEST] e L
ENTERED

CHARLESTON DIVISION

SN 14 %05

STAND ENERGY CORPORATION,

SA L. DEPPNER, CLERK
uTgﬁ glstrlci & Bankruplcy Gouwrls
Sauthern Distilct of West Vieginia

Plaintiff,
v, CIVIL. ACTION NOQ. 2:04-0867
consolidated with civil action nos:
COLUMBITA GAS TRANSMISSION 2:04-0868; 2:04-0869, 2:04-0870; 2:04-0871
CORPORATION, et al., 2:04-0872; 2:04-0873: 2:04-0874
Defendants.

MEMORANDUM OFINION AND ORDER

Pending before the Courl is Defendants’ Joint Motion to Dismiss, Forthereasons that follow
herein the Court DENTES the motions to distniss for failure to state a claim based on the {iled rate
doctrine and precmption, GRANTS IN PART and DENTES IN PART the motion 1o dismiss based

on failure to state a claim under antitrust law and common law slaims,

L
Standard of Review

Under Rule 12(b){6) of the Federal Rules of Civil Procedure, a defending party may move
to dismiss if the pleading party has failed to state a claim for which relief may be granted. A Ruic
12(b)(6) motion tests the sulficiency of the pleading. It does not resolve factual disputcs, the merits

of a claim, or the applicabilily of defenses. Republican Purty of North Carolina v. Martin, 980 F.2d
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943, 952 (4th Civ. 1992). In considering the motion, the claims must be viewed in the lighl most
favorable to the non-moving party and all allegations accepted as true. Jo. Dismissal is appropriate
only when it appears beyond a doubt that no sct of facts would entitle the pleader to relief, Conley
v. Gibgson, 355 U.S. 41, 45-46 (1957). The motion Lo dismiss for faiture to statc a claim is viewed
with disfavor and rarely granted. See Rogers v. Jefferson-Pilot Life Ins. Co., 883 F.2d 324, 325 (4th
Cir. 1989 (reaffirmed in Mylan Laboratories, Inc. v. Matkard, 7F.3d 1130, 1134 n.4 (4th Cir. 1993),
See generally 5A Charles A, Wright & Arthur R. Miller, Federal Practive & Procedure §§ 1356 and

1357 (1990 and 1998 Supplement).

1.
Factual Allegations and Procedural Background

Plaintiffs are eight sluppers, wholesalers, and marketers of natural gas who transported and
stored gas on the interstate pipeline systems owned by Columbia Gas Transmiseion Corporation,
Columbia Gulf Transmission Company aud Dominion Cove Point LN, LP (Pipeline Delendants).
Defendants fall into one of two groups. One group of defendants is the Pipeline Defendants who
own pipolines used in the transportation and storage of natural gas. The other defendants are eight
natural gas shippers (Select Shippers) whomn Plaintiffs contend wers given preferential ireatmeni by
the Pipeline Defendants.

Plaintiffs allege that the Pipelinc Defendants pranted preferential access to storage capacity
and transportation on the interstate pipeline sysiem lo the Selact Shippets in exchange for “kickback™
payments. Specifically, Plaintiffs allege that the Pipeline Defendants allowed the Select Shippers

Lo siore gas on the pipeline system duting the warmer months for resale during the colder months.
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This allowed the Scleet Shippers 1o mainlain 4 “positive imbalance™ on the pipeline system, Along
the same line, it is alleged that the Sclect Shippers were able to “borrow™ gas off the pipeline system
during the colder months for resale al a high price and replace the borrowced gas during the warmer
months at a decreascd price, Additionally, Plaintiffs conlend that the Select Shippers were also
given preferential transporiation scevices,  Plaintiffs argue that the scheme sllowed Defendants to
monopolize the market and resulted in “diminished revenues from sales to existing end-user
customers, obstruction to business expansion, loss of markel share and loss of assel value” (o
Plaintiffs. (Pls.” Resp, to Dofs.” Mot. to Dismiss at 5).

In the fall of 1998, Columbia Gas Trangmission Company (TCO) filed an application with
the Federal Energy Regulatory Commission (FERC or Commission), seeking approval (o operate
aparking and lending service (PAL), The PAL service would allow shippers to park gas on the
pipelinc system as well as botrow gas from the pipeline system on an interruptible basis, which
means it would be subject to interruption by higher piotity shipping contracls. FERC approved
TC(’s application. PlaintifTs allege that subsequent to FERC’s approval of the PAL license, the
Pipeline Defendants continued their preferential treatment of the Select Shippers. Plainiiffs contend
thal though the Sclect Shippers uccessed the inexpensive PAL servics, the Pipeline Defendants
continued to interrupl the higher priority shipping and transportation agrecments of the Plaintiffs
in favor of the intermuptible agreements of the Select Shippers.

In February of 1999, TCO, Columbia Gulf Trausmission Corp., and Colwmbia Cnergy
Service Corp., voluntarily informed FERC of the gas imbalances which had occurred which
Plaintiffs allege were a result of their preferential treatment of the Select Shipper Defendants prior

lo the 1998 PAL license, FERC instituted an inveatigation and in October, 2000, issned an Order

3
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approving a Stipulation and Consent Agreement with TCQ, Columbia Gulf, and Columbia Energy

Services. Asarcsultof the Stipulation and Consent agreement, TCO, Columbia Gulf, and Columbia
Energy Scrvices agreed (o refund the Storage in Transit (SIT) penalties und disgorgement of profits
io (he industry participasus whom FERC found had been illegally excluded from the scheme, which
meluded many of the plamb(fs.

Plaintiffs originally filed (his action alleging violations of state antitrust laws and breach of
contract arising oul of the conduct of Defendants in the Circuit Court of Kanawha Counly, West
Virginia. Defendants properly removed the action to this Court pursuant to 28 U.S.C. §§ 1441 and
1446, Maintiffs amended tﬁeir complaint, after expedited discovery, to add the Select Shipper
Defendants, Defendants subsequently filed the mstant motion lo dismiss Plaintiffs Second Amended
Complaint (SAC) on numerocus grounds, The Court will address each of Defendants arguments in

furm.

1L
Analysis

A, Filed Rate Doctrine

Defendants agsert that Plaintiffs’ claims are batred by the filed rate doctrine, Under § 717b
of the Nataral Gas Act (NGA), transporiers and scllers of natural pas in intcrstate commeree arc
regulated by FERC. 15 U.S.C. §717b. They must file their rates with the Commission and may
charge only such rates as found by the Commission to be “just and reasonable.” 15 U.S.C. § 717¢(a),
They may not grant any 'undue preference or advantage,” and they must file any chunge in their rates
or services with the Commission in advance. 15 U.8.C. §§ 717¢(b) and 717:(d). The Commission

retaing broad regulatory authority to determine the reasonablencess of any rates or services. At its

A
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gore, the liled rate doctrine recognizes the authority cxtended to the Commissian, and not the courts,
to determine the reasonablencss of the rates stated in the filing. Arkansas Louisiana Gas Co. v, Hall,
453 1.8, 571, 577 (1981). The doctrine achieves two goals - restricting the regulated entity to
charging only the approved rales and preserving the regulatory agency’s authority to determine those
rates. Id. at 577-78. See also Bryanv. BellSouth Communications, Tnc., 77 F.3d. 424, 429 (4th Cir.
2004) (“The doctrine’s purpose is two-fold: to prevent discrimination among consumers and to
preserve Lhe rate-making authorily of federal ageneics™). “lt would undermine the congressional
scheme of unilorm rate regulation (o allow a stale court to award as damages a ratc never filed with
the Commission and thug never found to be reasonable within the meaning of the Act.” drkansas
Laudsiana Gas Co,, 453 U.S. al 579,

The doctrine applies lo more than just ratcs; it cxtends to the services, classifications,
charges, and practices included in the rate filing. See 13 U.S.C. § 717c(c)). Similar stalutory
provisions have been found to support applying the doctrine to services that may not litcrally involve
rates or rate-setting, ATET v. Central Office Telephone, Inc., 524 1.5, 214, 233 (1998) (Stevens,
1., disscnting). “Rates, however, do not exist in isolation. They have meaning only when one knows
the services to which they are allached. Any claim {or cxcessive rates can be couched as a claim for
inadequate services and vice versa.” 4d. at 223, “In addition to barring suils challenging filed rates
and suits sceking to enforcerales that diller from the filed rates, the filed-rate doctrine also hars suits
challenging scrvices, billing, or other praciices when such challenges, if suceessful, would have the
offcet of changing the filed tarifl.” Brown, I1f v. MCI Worldcom Network Services, Ine., 277 F.3d

1166, 1170 (9th Cir. 2002) {citing AT&T v. Central Office, 524 U.S, al 223).



R TIT I
Case 2:04-cv-00867  Document 371  Filed 06/14/2005 Paqg 6 of 23

The doctring has been raised by Defendants as a bar io all o Plainti[1s” claims. They contend
that Plaintiffs are attacking the tarift by claiming, (irst, that Defendants violated the tariffand its rate
schednle and General Terms and Conditions, and, second, that the subsequently spproved PAL
service as part of the taniff violates Plaintiffs’ rights. The Court has examined the SAC and the relief
Plaintiffs seek in each cause of action. Plaintiffs claim that they suffercd diminished revenues from
sales to their customers, obsiruction to business expansion, loss of markel share, and loss of asset
value.! The suit does not directly challenge the rates contained in Defendants’ tariffs but agserts that
Plaintiffs have been wrongfullyinjured by the Pipeline Defendants and the Select Shippers’ conduct,
for which Plainliffs seck compensatory damages.

A claim for compensatory damages may implicate the filed rate doctrine where it has the
effect of challenging the filed vate. Hillv. BellSouth Telecommunications, Ine., 364 F.3d 1308, 1315
{11th Cir. 2004). Even though the complaint may not explicitly challenge the filed rate, the Court
must consider whether the damages sought would effectively provide Plaintiffs with a different rate
than the one conlained in the tariff. “We therefore carmot permil any claim to go forward that, if
successful, would require an award of damages that would have the effect of imposing different rates
upon different consumers.... Similarly, authorizing a coutt to award damages that would effectively
impose a rale dillerent from that dictated by the wnff would usurp the FCC’s [Federal
Communications Commission's] authority to determine what rate is reasonable.” Bryan v. BeliSouth,

377 F.3d at 429-430.

'See SACatYy 112,170, 181,206, 221,234,243,251, 268, 278, 288, 299, and 309 for Counts
One through Three and Five through Thirteen, Counl Four, alleging unjust enrichment, seeks
damages in the amount of profits eamed by Defendants on sales Plaintifis lost as a resull of the
alleged scheme.

B
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The distinguishing clement in the cases where the doctrine has been applicd is the damagos
sought. Where plaintifts scck damages based on (he rates, the claims have been prohibited. In
Arkansas Louisiana Gas Co, v. Hall, 453 U5, 571 (1981), the Supreme Court framed the issuc,
glating, *[t]he question before ns is whether that doctrine forbids a state court to calculate damages
in a breach-of-contract aclion based on an assumption that had a higher rate been filed, the
Cormumission would have approved it.” Jd. al 573. The Court agreed with the characterization that
plaintifi*s damage claim was *nothing loss than the award of a retroactive rate increase based on
speculation about what the Corimission might have done.,..” I, at 578-79. Damages for the breach
of contract action base on assumptions a5 10 what rule the Commission might have approved
infringed on the powers of the agency, violating the doctrine, /d.

The Fourlh Circuit applied this rationale in Bryan. There, the Court approached the filed rate
doctrine by firs| explaining its rationale - prevenling discrimination and preserving agency rate-
making. Bryan, 377 F.3d at 429, 1t noted that a damage award would elfcetively lower that
plainti’s rates below thal ol other customers or require a court to delermine a raie different from
the filed rate. 1d. at 430. Turning to the complaint before it, the Cowt concluded:

In our view, the Complaint--ccad in the light most favorable to the plaintiff--nowhere

purports to seek any form of damages other than a refund of sowe portion of the

FUSC [Federal Universal Servics Charge]. And it pleads no facts that would put

BellSouth on notice that Bryan intends to seek damages resulting from any mjury

other than paying the FUSC.

Id. at 431.
Bryan relied on Hill v. BellSouth, where the Eleventh Circuit decided a case arising in 2

gimilar context, the Federal Communications Act universal service fund charges. Finding the filed

rate doctrine prohibited the state luw claims, the Eleventh Circuit considered the two prongs of the

-
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doctrine: nondiscrimination and nonjusticiability, and how they applied to plaintiff’s claims. Hill,
364 F.3d at 1316. The courl in Hill found the plaintiff’s ¢laim would violate the nondiscrimination
principle because a damage award for excessive charges would result in a discounted rate for the
services. /d. Additionally, the nonjusticiabllity principle would be violated because the court would
be retroactively finding the filed rate unreasenable and ordering a new rate, an inappropriate judicial
determination of the reasonablengss of rates. fd. at 1317, Thus, claims seeking damages based on
rates or services diflering from those set in the tariff are burred by the doctrine,

The eritical factor in the analysis is the nature of the damages sought by the plaintifl, With
this understanding in mind, the Court comunents on the cases cited by ihe parties to illustrate its
analysis. Defendants rety on several cases which arose from the California energy crisis. In Public
Utility Districi No. 1 of Snohomish County v. Dynegy Power Marketing, 1ne., 384 F 3d 756 (2004),
the Ninth Circuit applicd the filed rate dociring (o dismiss stale law claims, The consumer ulility
sued wholcsale electricitly generators and traders for market manipulation which caused the utility
to pay higher ratcs than a competitive market would require. Jd. at 758, The court reasoned that
the claims would ask the district court to detesmine “[air price” rates. fd. at 761, Public Utility
District No. 1 of CGrays Harbor County Washington v, Idacorp, Inc., 379 F.34 641 (9th Cir, 2004),
reached a similar Tesull, emphasizing that plaintiff’s claims would depend on the district court’s
determination of what a fair price or rals should have been. fol at 648. Snohomish County treats the
antitrust claims in the same fashion that Grays Harbor handled contract claims, Whether antitrust,
unfair practices, or breach of contract actions, the nature of the damages sought governs the

application ol the doctrine.
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Defendants also rely on Lockyer v. Dynegy, Tnc., 375 F.3d 831 (9th Cir, 2004}, but its

application of the doctring arises in a different context. The State of California challenged the terms

of the tari[Tby seeking to impose civil penalties, which the court declarcd was the province of FERC
and would effeet an alleration of the ratcs set by FERC. /e at §53. Defendants also submitted fn
Re Western States Wholesale Natural (fas v, Cemterpoint Energy, Inc., No. MDL 1360,
CV8031431PMP(PAL) (Base File) (10, Nev. Apr. 8, 2005), which applicd the doctrine but only after
finding *to calculate the necessury damages..., this Court would be required to make 4 determination
as to whal a just or reasonable rate would have been...” 7d. In these cases the damages claimed by
the pluintiffs implicated the filed rates and, for that reason, were precluded.

The cases cited by Plaintiffs underscore the proper application of the doctrine, In Brown v,
MCt Worldcom, the plaintiffs brought an action in federal court allegmy the defendants over-
charged. 277 F.3d al 1169, Finding lcderal subject matter jurisdiction because tho Federal
Communications Act (FCA) permitted customers claiming violations of a [iled tariff to bring an
action in district court, the court then adkdresscd the filed rale doetrine. /d. at 1170, The plaintiff did
not challenge the validity of the tariff. 74 at 1171, Rather, he claimed it was being violated, and
the FCA explicitly allows such actions in federal court, . at 1171-1172.

The filed-rate doctrine preciudes courts from deciding whether a tariiT'is rcasonable,

reserving the evaluation of turiffs 1o the FCC, but it does not preclude courts from

interpreting the provisions of a tarilf and enforcing that tariff. If the filed-rale

doctrine were Lo bar a court from interpreting amd enforcing the provisions of a tariff,

that docirine would render meaningless the provisions of the FCA allowing plaintiffs
rexdress in federal court.
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Id. The NGA. contains a similar provision allowing suits in federal court. 15 US.C. § 717u. The

plaintiff in Brown claimex he was improperly charged multiple fees not provided for in the tariff.
Brown, 277 F3dal 1172,

Brown seeks merely Lo enloree the tariff. He does not claim that he was promised

something outside the tariff and then denied i, as in Central Office. Nor does he

claim that MCI1 had some obligation to him beyond the obligations sct out in the

tariff. Nor does he arguc that the 810 fee, if authorized by the tanfY, is unreasonable.

Id. (citations omitted). The filed rate doctrine did not preclude the suit. #d, The claims in Brown are
analogous 1o those of the Plaintiffs here.

Gulf States [tilitles Co. v. Alabame Power Co., 824 F.2d 1465 (5th Cir. 1987), also
illustrates the distimetion based on the damages sought and their effect on the tariff rates. To the
extent a claim is premised on & theory that diflerent rates would have boen eharged but for 4 breach
of contract or other duty, the claim is barred. fd. at 1471. But claims which do not seek relief based
on a rate different from that filed would not be precluded. /d. at 1471-72,

For the purposcs of discussion, Plaintifts’ claims may be divided chrenologically: the
“illegal ‘parking and lending’ scrvice that TCO was not authorized to provide under its FERC-
approved natural ges tariff” (SAC at § 76) and the later use of the tarift -approved PAL service in
a manner that violates Plaintiffs’ rights. (SAC al 19 113-126). They first complain that the Pipeline
Defendants provided certain preferences to lhe Select Shippers ihal wereillegal - a PAL service not
included i the tmidl. This illegal scheme, Plaintiffs aver, kept their natural gas out of the market
and allowed the Select Shippers greater aceess to the market, causing Plaintifls to lose customers.

Plaintiffs do not claim that they were snlitled Lo parlicipate in Lhese preferences. Had that

been their clainy, the filed rate doctrine would likely precludeit. They could not ¢laim entitlement

-10-
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to services not included in the tariff any more than (hey could scck damages hased on the rates they
paid for the services received. Instead, they claim the off-tanff preferences displaced thern from the
market, resulting in the loss of revenne and business value.

After disclosure of these practices, Pipeline Defendants obtained approval from FERC to
offer the PAL service but implemented 1t 50 as to perpeluale the advantage given the Scleet Shippers
and the mjury to Plaintiffs' business. As to this post-approval PAL service, their ¢laim is even
clearer, They arpuc thet the Pipeline Delendants and Sclect Shippers have created a scheme to
elfcetively deprive Plaintilfs of access to the transportation and storage services under their service
agrecments with the pipelines. In this regard, Plaintiffs seek to enforce the tariff. Plaintiffs make no
complaint about the rates or services other than being denied the benefits of their service agreements
and being injured by the unfair advantage purportedly given to the Seleet Shippers. They do not seek
damages based on the rates they were charged or some hypothetical rate to be determined by the

court. The filed ratc doctrine does not bar their claims.

B. Preemption

Deflendants also argue (that Plaintiifs” statc law claims should be dismissed because the claims
are govemesl exclusively by federal law and thus are precmpted. In support of its assertion,
Declendants rely on the NGA, stating that in enacting the NGA Congress gave exclusive control of
the “transportation and salc of natural gas in interstate commerce” to the federal government,
specifically FERC. 13 TU0.8.C. § 717(b).

Generally, under the Supremacy Clause federal law can preempt state law in one of three

ways. Lirst, Congress can cxpressly state an intention to do so. College Loan Corp. v. SLM Corp.,,

RN
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396 F.3d 588, 596 (4th Cir, 2005). Sccondly, “[i}f Congress evidences an intent to occupy a given

field, any state law falling within that field is preempted.” Silkwood v. Kerr-McGee Corp,, 464 U8,
238, 248 (1984). Finally, if Congress has not expressed such an intent “state law is still precmpted
to the extent it actually conflicts with lederal law, that is, when it is impossible to comply with both
state and federal law, or where the statc law stands as an obstacle to the accomplishment of the full
purposes and objeclives of Congress.” I This third type of preemption is known as conflict

preemption. See Lockyer, 375 F.3d at 849.

Delendants assert that in the present case Congress, through the NGA, has created a
comprchensive scheme ocoupying the entire field of the sale and transportation of natural gas and
thus the catire field is preempted. In support of its urgument, Defendants again cite Lockyer, a case
which arosc out of the Calilornia energy crisis and dealt with the Federal Power Act (FPA). Jd. The
Lockyer court found that because the FPA delegates “exclusive authority to regulate the transmission
and salc at wholesale of electric cnergy in interstate commerce™ to FERC and the plaintiff’s claims
would encroach on that authority, the plaintiff’s claims were preempted. /d. at 849, 852 (quoting
Transmission Agency of California v. Sierva Pacific Power Co., 295 F.3d 918, 928 (9th Cir. 2002)),
The Lockyer courl began its analysis by discussing (he broader underpinmings ol precmption,
particularly field preemption, and Jooking to Supreme Court precedent in Silkwood v, Kerr Mc(ree.
Lockyer, 375 F.3d at 849. In Sifkwood, the Court considered whether the Atomic Energy Act
completely occupied the field of nuclear energy, Tn its analysis, the Court carefully considcred the
legislative mstory of the controling statute and found that though Congress intended to completely
ocoupy the nuelear salety field, it did not intend to preempt all state tort actions. See Silkwaod, 464

1.8, at 251.52. The Court further found that though the Nuclear Regulatory Commission has

-12-
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exclusive authority to regulate safety matters, “Congrese assumed that state law remedies, in
whatever form they might take, were available to (hose injured by nuclear incidents.™ K. at 256,

Therefore, the plaintiff°s claims for state punitive damages were not preempted. Id,

The Supreme Court later discussed the lesi for field preeraption as it relates to the natural gas
industry in Schneidewind v. ANR Pipeline Co., 485 U S, 293 (1988). Explaining the lest for field
preemption, the Supreme Court noted in Schneidewind that “every state statute that has some indirect
effect on rates and facilities of nalural gas companies is not pre-cmpted.” 485 U.S. at 308, In
determining whether the cffect of' a state claim results in preemption, the Supreme Court articulated

the following test:

When a statc regulation “affect]s] the ability of [FERC] to regulate
comprehensively...the transportation and sale of natural gas, and to achieve the
uniformity of regulation which was an objective of the Natural Gas Act” or presents
the “prospect of interference with the federal regulatory power,” then the state law
may be pre-empled evon though “collision between the state and federal regulation
may nat be an inevitable consequence.”

I, at 310 (quoting Northern Natural Gas Co. v. State Corp. Comm 'n of Kansas, 372 1.8, 84, 91-92
(1963)). Defendants have not demonstrated that the relief sought for Plaintiffs’ claims would
interfere with FERC’s regulatory authorily. The consent decree and settlement do not purport to
remedy Plaintifls’ claims, and there has been no showing that FERC is engaged in any proceedings

that conflict with Plaintif(s’ lawsuit,

Additionally, in California v. Federul Power Commission, 369 U.8. 482 (1962), the Supreme
Court specifically addressed whether the Federal Power Commission (FPC) should proceed with a
decision on a merger where there was a pending state court antitrust action challenging the validity
of that very merger. fd. at 487. The Court, stating thal “immunity from the antitrust laws is not

-13.
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lightly implied,” found that the FPC did not have exclusive authority over antitrust violations. Jd

at 485, 487. Defendants have not eslablished that FERC has such exchusive authority now.

When Lockyer and the precedents on which it relies, Duke Energy Trading and Marketing,
L.L.C. v Davis, 267 F.3d 1042 (9th Cir, 2001 ) and TANC v. Sierra Pacific Power Co., 295 F.3d 918
(9th Cir. 2002), arc cxamined in the condext laid out above, they are distinguishable [rom the case
currently before the Court. In Duke Energy the Ninth Circwit Court of Appeals considered whether ‘
the California governor was able to commandeer an encrgy supplicr’s “contractual rights to deliver
electricity to public utilitics within the state.” 267 F.3d at 1045. The court found that the California
gavernor’s actions “dircetly nulliffied]” a portion of the FERC approved tariff which “constituled
an impermissible intrasion into FERC's territory.” 4. al 1057, Similarly in TANC, the Ninth Circuit
found that hecausc the damages TANC sought (rom its state tort and property claims depended on
a finding regarding the validity of a specific system for the {ransporlation of glectricity which had
been cxpressly approved by FERC, the state claims were preempted. 295 F.3d at 928. Only FERC
has the anthority to modify lhe operation ol the system which it approved, /d. Whether a statc claim
is preempted by field preemption hinges on the effect thal claim will have on the authority of FERC

over the industry,

Plaintiffs point oul thal the court in Brown, as discugsed supra, allowed plaintiff’s state
breach of contract claims to go forward despite that the terms of the contract were dictated by the
tariff. 277 F.3d 1166. The court in Brown focused its analysis on the filed-rute doctrine rather than
field precmption; however, this Court finds it intcresting that field preemption was not even
addressed.  The court in Brown allowed state claims to go forward in a ficld that was
comprehensively regulated and in which the regulatory authority, the FCC, had the power to hear

-14-
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claims similar to those brought by the plainisfl. It is instructive that field preemplion was not found

to be & bar,

Plaintiffs in the present case do not make any state claims which directly affect FER('s
authority to “regulate comprehensively” nor do they present “the prospect of interference with the
{ederal regulatory power.” Schacidewind, 485 1.8, at 310. Instead, Pluintiffs simply seek damages
for the business they contend they lost as a result ol Delendants® actions. Taking all of Plaintiffs’
allegations as true, the Court finds that Defendants did not provide a convinging argument that
Plaintiffs’® claims interfere with FERC's regulatory aulhority to support dismissal based on field

preemipliott.

C, Anti-Trust and Comunon Law Claims
Defendants also challenge the sufficiency of Plaintiffs’ antitrust claims, asserting that

Plaintiffs do not, and cannot, stale {acts necessary to support the elements of thesc claims. The SAC
includes ten antitrust claims, Counts Four through Thirteen, winch allege state and foderal antitrust
law violations. First, Defendants’ motion to dismiss argues that Plaintiffs alleged only FERC
violations, which are inadequate to state anfitrust violations and failed to allege an “injury to
gompetition.” Second, Defendants argue that Plaintiffs lack standing as to some of their claims,
Last, Defendants argue that Plaintiffs” horizontal conspiracy ¢laims in Counts Eleven and Thirteen

contain insufficient conclusory allegations.

Defendants altack the Plaintiffs reliance on violations of FERC regulations alleged
throughout the SAC. Citing Verizon Communications Ine. v. Law Offices of Curtis V. Trinko, LLP,

540 U.8. 398 (2004), Defendants contend that Plaintiffs’ “refusal to deal” clalms cannot survive,

-15-
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In Zrinko the Supremec Court noted thal the 1996 Telecommunications Act imposcd new dutics
requiring a regulated company to deal with its competition. Td. al 401. Generally, a refusal to
cooperate with rivals 18 a matter of right, but there are limited exceplions, fd. at 408. Where that
refusal (o cooperate is predicated oo anlicompeltitive goals, antitrust law may restrict the right. 7
In detenmining whether the oxception applied in Trinko, the Courl reviewed several faclors
considered in Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 1).8. 585 (1985) and Otter Tail
Fower Co. v. U8, 410 U.S. 366 (1973). The “cxistence of a regulatory structure designed to deter
and rcmedy anticompelitive harm” significantly reduces the need lo apply traditional antitrust
principles. Trinko, 540 U.S. at 412, The Court explained at some length the regulatory framework
imposed by the FCC to provide competilion access in that setting, in new wholesalc market created
by the regulatory schemce pursuant te an act “more ambitious than the antitrust laws... *{o eliminate
the monopolics.”” id. at 415 (quoting Verizon Communications Ine. v. FCC, 535 U.8, 467, 476
(2002)). Trinke reatlirms Qtter Tail and Aspen Skiing, even though it acknowledged the limits of
antitrugt liability. Though FERC rcgulates the rates for transporting and selling natural gas in
interstate commerce, Delendants have not demonstrated that this case involves the sume level of

regulatory overlay and unique market found in Trinko,

The Court finds Otter Tail more closely on point. Therg, the Supreme Court applied antitrust
laws despite the authority of the Federal Power Commission. Qtter Tail, 410 .S, at 374-75,
“Repeals of antitrust law by implication 1s disfavored.” J1d. at 372 (quoting U.S. v. Philadelphia
Nutional Bank, 3745, 321, 350-51 (1963)). There, the regulatory scheme did not explicitly take
into account anlitrust considerations, The Courl found Qtigr Tail’s use of ils monopoly power

violated antitrust law. fd at 377. Here, FERC’s authority to remedy anti-competitive behavior is
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decidedly less than the regulatory authority in Irinke, FERC's order provided relief limited Lo
disgorging the Pipeline Defendants® ill-goiten profits and a smallrebate of SIT fecs, neither of which

purported to address uny anticompetitive resulis of the scheme.

Further, the SAC joins the Pipeline Defendanis and Sclect Shippers as actors in concert
claiming an “illegal agreement™ (SAC at 'y 40-42) between them Lo violate antitrust laws and FERC
regulations. Characlerizing the Select Shippcrs as their compelilors, Plaintiffs, nonsclect shippers,
contend that the scheme {alls within the “concerted action” cases noled by Footnote 3 in Trinko as
presenting “greater anticompelitive concemns.” Trinko, 540 LS. at 410. Trinke does not aller the

applicability of traditional antitrust principles to the Defendants in this case.

Next, Defendants arpue that the SAC failsto allege an "injury to competition.” They contend
that any anlitrust claim must allege a restriction in the output of some good or service. n
Defundants’ view, Plaimtiffs allege only a loss of market share due io the preferential treatment

afforded the Sclcet Shippers in return for the “kickback” payment made to the pipelines.

Tri ruling on a motion to dismiss, the Court must ascertain whether (he complaini covers all
of the elements that comprise the theory for relief. Estate Construction Co. v. Miller & Smith
Holding Ca., 14 F.3d 213 (4th Cir. 1994). “Tnjury to competition,” is an essential element of cvery
antitrust elaim. An antitrust claim must asserl that a defendant’s conduct constitutes an unreasonable
restraint of trade, not merely an cconomic injury to the plaintill, Continental Airlines, Ine. v, Umited
Airlines, Tnc., 277 [.3d 499, 508 (4th Cir. 2002). Defendants argue that the SAC fails to allege
injury to competition because Plaintiffs do not allege and cannot show that Defendants’ conduct

resulted in a reduction in output. Defendants posit that Plaintiffs cannot demonstrate that the
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conduct alleged cansed any reduction in natural gas flowing into the market. In fact, Defendants

point out, the SAC alleges that the Pipeline Defendants increased their storage capacity to
accommmedale greater quantities of gas from the Sclect Shippers. A shift in the market shares
hetween the nonselect and seleet shippers, alone, would support only a finding of injury to a
competitor. Plaintiffs respond by disputing whether a reduction io oulput i the lesi for injury to

competition, bul also argue that the SAC sufficiently alleges an injury to competition anyway.

A fair reading of the SAC supporls the denial of Defendants’ motion. Plaintiffs allege that
Defendants’ manipulation of the parking and lending service blocked the nonselect shippers from
access 1o the pipclines. Excluding the nonsclect shippers from the marketplace allowed the Select
Shippers, acting in conccrt with the Pipelines, (o lake over the market and led to higher prices to
retail customers, Plaintifls assert that more than simply units of natural gas were blocked from the
pipelines; their services and other attributes were also prevented from reaching their customers and
others in ihe markoet. At this stage, the Court is reluctant to require more. Finding a restriction in
output is a complex muller which rcquires a determination of the relevant market and a means of
measuring output. See VIIPhillip Areeda & Herbort Hovenkamp, Antitrust Law ¥ 1503 (2003); XI

Phillip Areeda & Herbert Hovenkamp, Antitrust Law 4 1901(d) (2005). Here,

...it is enough to note that “output™ is not always a clear concopt. Even when we
define it readily, it is usvally difficull w observe. Many alleged restraints are
examined before they have had time to work theit results, And the onger a restraint
hus ben in effect, the greater is the impact of changes in supply, demand, and other
market forces. We arc often unable to disentangle the effects ol challenged conduct.
Tha is the reason we are so oflen forced 1o i to surrogate for actual effccts.

VTI Phillip Areeda & Herbert Hovenkamp, Antitrust Law § 1503 (2003).
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‘The Fourth Cirenit applied the “rule of reason” west in Continental and Lickson v. Microsoft
Corp., 309 F.3d 193 (4th Cir. 2002), and each casc is relied upon by the parties (o support their
divergent analyses. Assuming that test applies to Plaintiffs’ claims, the Court canmot conclude that
Plaintiffs’ SAC fails to state a claim.* The discussion in Continental does pot suppori Defendants’
argument that a reduction in overall output, as opposed Lo an increase in price, is necessary to prove
injury to competition. In Contirental the competing airlines at Dulles Airport disputed the effects
of templates usad to control carry-on baggage. 277 F.3d at 502. Applying the “rule of reason”
analysis, the Fourth Circuit discussed that if the (emplate progeam resiricted Continental’s passengers
from bringing carry-on baggage o the gates then a reduction in output, and therefore a restraint on
trade, would be established. Jd. at 515, The Court did not require a showing that [cwer passengers
departed at Dulles or even that (cwer passengers chose Continental. /d. The Court noted that
“Continental unquestionably incurred costs” in its effort 1o provide, as an altenative, a means of
bypassing the templates. fd. The Courl did not claborate in its discussion of a restraint in trade

based on restraining output bul went on to state, “[1]f Continental cannot show any effect on price

or oulput, then it has shown onty that il incurred costs in hiring people o hl templates.”™ 7.

The Court slso finds the discussion in Déickson, although limiled, to be ofhelp. 300F 34 193
(4th Cir, 2002). In Dickseon the Fourth Circuit stated that, “[a]iding the maintenance of a monopoly
theoreticully could harm competition by affecting price and/or output in various ways.” Jd. at 206,

The Court theonized that potential harm lo consumers would occur if rivals were foreclased from

Mefendants sugyested application of the rule of reason test in footnote 21 to their Joint Reply
in Suppott of Defendants’ Joint Mation to Dismiss for Failure to State a Claim, und Plaintiffs rely
on Continental and Dickson, both of which applied the test.
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access to consumers, denying competitive choices and allowing higher prices by the monopolist.
Id. Tnercased prices and decreased access to consumers for rivals in the market are exacily what
PlaintifTs allege here. To the extenl that the “rule of reason™ tost applics to Plainti(fs’ ¢laims, the

Court cannot conclude that Plaintiffs’ SAC fails to state a claim.

Defendants next challenge Plainti [Ts’ standing to assert antitrust claims based on price fixing.
Tn the SAC Plaintiffs allege that the Scleet Shipper Delendants, utilizing the advantages they
obtained [totn their preferetial deal with the Pipeline Defendants, fixed their prices at just below
Plaintifls’ to maximize their profils and avoid detection. Plainti{ls do not allege predatory pricing,
Citing Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328 (1990), Defendants assert that
competitors do not have standing to raise price-fixing antitrust claims, Competitors are not injured
by mere price fixing whether the conspiracy sets maximum or minimum prices. Matsushita Electric
Industria! Co., LTD., et al. v. Zenith Radio Corp., 475 1.8. 574, 584 n.8 (1986) (“Respondents
therefore may not complain of conspiracies that, for example, set maximum price above market
levels, or that sel rinimum prices at any level.), See alse Atlantie Richfield Co., 495 1.5, at 336
(finding ymaximum price-fixing agreements illegal but not causing injury to competitors). Plaintiffs
respond that their claims assert that Delendants’ price-lixing was accompanied by exclusionary
conduct. Even so, he alleged cxclusionary conduct does not alter the requirements for standing to
claim price fixing. To the extent Plainti(1s’ antitrust claims rely on the allegation that Defendants
set a price below Plaintiffs' prices, Plaintiffs lack standing as to that aspect of the claims. Insefar
as any violation of antitrust laws is bascd on price-fixing, the Court GRANTS IN PART

Defendants’ motion to dismiss Counts Four, Five, 8ix, Nine, Ten, and Eleven,
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The tinal objection Lo the SAC is that the state common law contractual counts fail to state
a claim. Delcndants argue (hat the breach of contract count fails to identify sufficiently any
particular contract. Howcver, Plaintiffs refer explicitly (o the tariT"s General Terms and Conditions

and the service agreements between them and the Pipeline Defendants.

Defendants argue thal West Virginia law does not recognize an independent cause of action
for a breach of duly of good faith and fair dealing separate and apatt from a breach of contract claim.
Although this Court cannot lind any cases in West Virginia directly on point with the present case,
this Court held in [offmaster v. Guiffrida, 630 F. Supp. 1289 (5.D, W, Va, 1986), that “[t]he law
... implies a covenant of good faith and fair dealing in every contract for purposes of evaluating a
party’s performance ol that contract.” Id. at 1290, In other jurisdictions, this implied covenant is
subsumed in the contract ¢laim and cannot be pled as an independent cavse of action. See, e.g.,
Estrin v. Natural Answers, Inc., 103 Fed. Appx. 702, 705, 2004 W.L. 1444956 at *3 (4th Cir. 2004)
(unpublished) {finding the district court did not err in dismissing a counlerclaim for a breach of good
faith and fair dealing because a separatc claim is not recognized under Maryland law); Harte-FHanks
Direct Marketing/Baltimore, fne.v. Varilease Tech. Fin. Group, Inc., 299 F. Supp.2d 505, 518 (D.
Md. 2004) {finding (hat under Michigan law a plaintiff may slate a claim [orbreach of cortiract based
upon an implied duty of good faith and fair dealing, but a breach of that “duty does not supply an
independent canse of action where the plainti(l alrcady is alleging breach of contract™}; RoTec Serv.,
Inc. v. Encompass Serv., Inc. 397 8 H2d B81, 883-84 (5.C. App. 2004) (agrecing with courts
interpreting Georgia, Minois, New Youk, and South Dakota laws that stale an implied covenant of
good faith and fair dealing does not provide an independent cause of action that is separate and apart

from a breach ol contract claim). Given these cases and this Court’s prior consistent pronouncement
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in Hoffmaster, the Courl agrees with Defendants and DISMISSES Plaintiffs’ independent cause of
aetion (or good faith and fair dealing.

Deflendants also question how Plaintifls can allege breach of contract and unjust enrichment,
a Jorm of restitution arising [rom implied contracts and generally precluded by an express contract.
Plaintiffs insist this count is in the alternative and permiited despite the inconsistency. At this stage,
the Court has not determined whether the contracts identified by Plaintiffs apply to the course of
dealing alleged by the SAC. Plaintiffs are entilled (o claim aliernative theories. Further, while no
implicd contract may conflict with terms of an express contract, where the ¢xpress contract between
parlies does not apply or subsequent conduct not covered by the express contract may support an
implied agreement, unjust enrichment may be asserted. 66 Am Jur 2d, Restitution and Implied

Contracts, §8 6 and 7 (1973).

V.
Conclusion
For the reasons stated, the Court DENTES Defendanis’ Joint Motion to Dismiss [or ailure to state
aclaim based on the filed rate doctrine und fisld preemptior; DENTES IN PART Defendants’ Joint
Maotion to Dismiss for failure (o stale a claim under antitrust law; GRANTS IN PART Dcfendants’
Joint Motion to Dismiss lor failure to state a claim under antitrust law te (he extent Plaintiffs' claim
is based upon price-fixing; DENIES Defendants’ Joint Motion to Dismiss for failure to slale a claim

under common law breach of contract and unjust enrichment; and GRANTS Defendants’ Joint
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Motion 1o Dismiss for failure to state a clarm as 1 relates 1o Plaintiffs’ independent cause of action

lor good faith and fair dealing.

The Court DIRECTS the Clerk (o send a copy of this writtcn opinion and order 1o counsel

of record and any vnrepresented parties.

ENTER: (g /sf /05

2 A

[ el gl

ROBERT (. CHAMBERS
UNITED STATES DISTRICT JUDGE
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