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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF WES;.,.;..;.,.;IR~Gl"l'lE~N~A-TE--R-E_D __ _, 

HUNTINGTON DMSION 

OHIO VALLEY ENVIRONMENTAL 
COALITION, et al., 

Plaintiffs, 

AUG 2 9 2003 

SAMUELL KAY, CLERK 
U. S. District & B• ,ptcy Cou ts 
s.:'"!-!1•,:., ,::~tofWestVi i 

v. CIVIL ACTION NO. 3 :02-0059 

MARIANNE LAMONT HORINKO, Acting Administrator, 
United States Environmental Protection Agency, 

Defendant. 

MEMORANDUM OPINION & ORDER 

This case involves a challenge to the Environmental Protection Agency's (the EPA's) 

decision, pursuant to its authority under section 303(c) of the Clean Water Act, 33 U.S.C. § 1313(c), 

to approve the State of West Virginia's antidegradation implementation procedures, a set of 

procedures designed to prevent the degradation of the State's waters. For the reasons that follow, 

the court concludes that lhe EPA acted arbitrarily and capriciously in approving West Virginia's 

antidegradation procedures. With respect to seven particular aspects of West Virginia's program, 

the EPA failed to ensure that West Virginia's procedures met minimum federal requirements, as 

defined by the Clean Water Act and the EPA' s own regulations. In some instances there is simply 

insufficient evidence in the administrative record to support certain aspects of West Virginia's 

implementation procedures and, correspondingly, the EPA's approval of those procedures. For 

example, West Virginia has classified the main segments of the Kanawha and Monongahela Rivers 
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as Tier 1 waters, but there is ahnost no evidence in the record about the water quality of these rivers 

that would justify the decision to deny them the more stringent protection of Tier 2. See infra at 

IV .1. Nor is there sufficient evidence in the record explaining how Tier 2 review, which is location­

specific and requires public participation, could be done at the time a general section 402 or section 

404 permit was issued, rather than at the time new individual discharges are proposed. See infra at 

IV.4. In other instances, West Virginia's regulations simply fail to require the minimum protections 

required by the EPA' s regulations, and the EPA' s approval of West Virginia's procedures was based 

on an unreasonable attempt to eftectively amend the plain meaning of those provisions so as to bring 

them into line with federal requirements. For example, West Virginia's procedures allow new or 

expanded discharges from certain wastewater treatment plants to evade Tier 2 review if the new 

discharge results in a "net decrease in the overall pollutant loading." The EPA approved this 

provision as consistent with minimum federal standards by, in effect, amending it to apply only when 

there is a net decrease in the pollutant loading for each pollutant parameter. See infra at IV .3. 

Apart from the seven instances where the EPA failed to ensure that West Virginia's 

procedures met minimum federal requirements, however, the court rejects the plaintiffs' challenges 

to six other aspects of West Virginia's procedures. The EPA's conclusion that these six aspects of 

West Virginia's procedures satisfied minimum federal requirements was reasonable and supported 

by the evidence in the record. For example, the EPA reasonably concluded that best management 

practices for nonpoint source pollution will be "achieved," as required by EPA regulations, if those 

practices are "installed and maintained," as required by West Virginia's procedures. See infra at 

IV.5. Similarly, there was sufficient evidence in the record to support the EPA's approval of a 

provision allowing for a de minimis ten percent reduction in the available assimilative capacity of 
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Tier 2 waters before Tier 2 review is required. See infra at IV.8. 

That said, because the EPA failed to ensure, in a number ofrespects, that West Virginia's 

antidegradation implementation procedures were consistent with minimum federal requirements, the 

EPA' s approval of West Virginia's procedures was arbitrary, capricious, and an abuse of discretion. 

Accordingly, the court VACATES the EPA's approval of West Virginia's antidegradation 

procedures and REMANDS to the EPA for further proceedings consistent with this opinion. 

I. Background 

The Clean Water Act (CWA or the Act), 33 U.S.C. § 1251 et seq., was passed by Congress 

"to restore and maintain the chemical, physical, and biological integrity of the Nation's waters." 33 

U.S.C. § 125 l(a)(2003). In particular, the CWA seeks to eliminate "the discharge of pollutants into 

the navigable waters" of the United States, and to "provide[] for the protection and propagation of 

fish, shellfish, and wildlife and provide[] for recreation in and on the water." Id. at§§ 1251(a)(1) 

& (a)(2). 1 The Supreme Court has explained that the CWA requires the Administrator of the EPA 

to "establish and enforce technology-based limitations on individual discharges into the country's 

navigable waters from point sources," and also "requires each State, subject to federal approval, to 

institute comprehensive water quality standards establishing water quality goals for all intrastate 

waters." PUD No. 1 of Jefferson County v. Washington Dept. [!(Ecology, 51 I U.S. 700, 704 (l 994). 

Under a 1987 amendment to the Act, State water quality standards must include an antidegradation 

policy, which is "a policy requiring that state standards be sufficient to maintain existing beneficial 

uses of navigable waters, preventing their further degradation." Id at 705; see also 33 U.S.C. § 

1 Actually,§ 125l(a)(l) provides in full that "it is the national goal that the discharge of 
pollutants into the navigable waters be eliminated by 1985 .... " Suffice it to say that this goal has 
yet to be achieved. 
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1313(d)(4)(B). Pursuant to this statute, the EPA promulgated a regulation governing 

antidegradation, 40 C.F.R. § 131.12. Section 131.12 requires States to "develop and adopt a 

statewide antidegradation policy and identify methods for implementing such policy." 40 C.F.R. § 

131. l 2(a) (2003). Section 131. l 2 further provides that "[t]he antidegradation policy and 

implementation methods shall, at a minimum, be consistent" with certain federal standards specified 

in the regulation. Id. States must submit their antidegradation policy and implementation 

procedures to the EPA. 33 U.S.C. § 1313(c)(2)(A). If the State's policy and procedures are 

consistent with the minimum federal standards, the EPA must approve the procedures within sixty 

days. Id. at 1313(c)(3). If not, the EPA must, within ninety days, "notify the State and specify the 

changes to meet such requirements. If such changes are not adopted by the State within ninety days 

after the date of notification, the Administrator shall promulgate such standard pursuant to paragraph 

( 4) of this subsection." Id. 

On April 14, 2001, the West Virginia legislature passed West Virginia's antidegradation 

implementation procedures, codifo::d in Title 60, Series 5, of West Virginia's Code of State 

Regulations.2 West Virginia submitted those procedures to the EPA on July 5, 2001, and the EPA 

approved the procedures on November 26, 2001 .3 On January 23, 2002, the plaintiffs, a group of 

concerned citizens and environmental and recreational organizations, brought this suit challenging 

2 To be perfectly clear, the court emphasizes that the plaintiffs' challenge here involves West 
Virginia's antidegradation implementation procedures, not its antidegradation policy. West 
Virginia's antidegradation policy was approved by EPA in 1995. See Administrative Record [AR] 
at 638. The antidcgradation implementation procedures, inclusive of appendices, are found in the 
Administrative Record at pages 5-42. 

3 While the EPA failed lo approve West Virginia's procedures within 60 days, as required 
by§ 1313(c)(3), no party has challenged the EPA's approval on that basis. 
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the EPA's approval of West Virginia's procedures.4 The plaintifts claimed that the EPA's approval 

of West Virginia's antidegradation implementation procedures was "arbitrary, capricious, an abuse 

of discretion, or otherwise not in accordance with law," 5 U.S.C. § 706(2)(A), and sought a 

declaration to that effect, an order setting aside the EPA' s approval and remanding the case to the 

EPA for further proceedings, and an award of costs and expenses, including reasonable attorneys' 

and expert witness fees, under 28 U.S.C. § 2412.5 In particular, the plaintifts contend that a number 

of provisions of West Virginia's antidegradation implementation procedures arc inconsistent with 

EPA regulations implementing the Clean Water Act. The primary regulation at issue is 40 C.F.R. 

§131.12. 

The parties in this case, in addition to the plaintiffs and the EPA, include a number of 

defendant-intervenors. The defendant-intervenors are organized into three groups: the Industrial 

Intervenors6
; the Municipal Intervenors7

; and the West Virginia Department of Environmental 

4 The plaintiffs are the Ohio Valley Environmental Coalition, West Virginia Rivers 
Coalition, Inc., West Virginia Highlands Conservancy, Inc., Greenbrier River Watershed 
Association, Coal River Mountain Watch, West Virginia Citizen Action Group, Friends of the Cheat, 
Inc., Friends of the Cacapon, Inc., American Whitewater Affiliation, Blue Heron Environmental 
Network, Inc., Stanley Heirs Foundation, Inc., Concerned Citizens Coalition ofRoane, Calhoun and 
Gilmer Counties, Wheeling Environmentalists, Friends of the Little Kanawha, Plateau Action 
Network, Inc., Winnie Fox, Elinore Taylor, Francis D. Slider, Denise Giardina, Julian Martin, 
Regina M. Hendrix, Kathryn A. Stone, Doyle Coakley, Abby Chapple, and Dick Latterell. In 
addition, the Sierra Club, the Wilderness Society, Stewards of the Potomac Highlands, Inc., and 
River and Trail Outfitters have joined in the case as plaintiff-intervenors. 

5 The plaintiffs' cause of action arises under 5 U.S.C. § 702, which provides that "[a] person 
suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action 
within the meaning of a relevant statute, is entitled to judicial review thereof." 

6 The Industrial Intcrvcnors consist of the Contractors Association of West Virginia, the 
Independent Oil and Gas Association of West Virginia, the West Virginia Chamber of Commerce, 
the West Virginia Coal Association, the West Virginia Farm Bureau, the West Virginia Forestry 
Association, the West Virginia Hospitality and Travel Association, the West Virginia Manufacturer's 
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Protection (WVDEP). The parties have filed cross-motions for summary judgment, and the matter 

is ripe for decision. 

Prior to turning to the merits of the case, the court will briefly discuss the relevant provisions 

of § 13 I. 12. Section 131.12 provides, in relevant part, that a State's antidegradation policy and 

procedures must ensure that: 

(1) Existing instream water uses and the level of water quality necessary to protect the 
existing uses shall be maintained and protected. 

(2) Where the quality of the waters exceed levels necessary to support propagation offish, 
shellfish, and wildlife and recreation in and on the water, that quality shall be maintained and 
protected unless the State finds, after full satisfaction of the intergovernmental coordination 
and public participation provisions of the State's continuing planning process, that allowing 
lower water quality is necessary to accommodate important economic or social development 
in the area in which the waters are located. In allowing such degradation or lower water 
quality, the State shall assure water quality adequate to protect existing uses fully. Further, 
the State shall assure that there shall be achieved the highest statutory and rep;ulatory 
requirements for all new and existing point sources and all cost-effective and reasonable best 
management practices for nonpoint source control. 

(3) Where high quality waters constitute an outstanding National resource, such as waters of 
National and State parks and wildlife refuges and waters of exceptional recreational or 
ecological significance, that water quality shall be maintained and protected. 

40 C.F.R. § 131.12(a)(l)-(3). These three provisions establish what are commonly referred to as 

three "tiers" of antidegradation protection. See Am. Wild/ands v. Browner, 260 F.3d 1192, 1194 

(10th Cir. 2001). Tier I applies to all waters, and requires that existing water uses be protected. 40 

C.F.R. § 13 I. l2(a)(l). Tier 2 applies to high quality waters, defined as waters"[ w]here the quality 

of the waters exceed levels necessary to support propagation of fish, shellfish, and wildlife and 

Association, and the West Virginia Oil and Natural Gas Association. 

1 The Municipal Intervenors consist of the West Virginia Municipal Water Quality 
Association, the West Virginia Municipal League, and the Association ofMctropolitan Sewerage 
Agencies. 
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recreation in and on the water." Id § 131.12(a)(2). In Tier 2 waters, water quality (as opposed to 

uses) "shall be maintained and protected" unless the State finds, after a process of public 

participation, "that allowing lower water quality is necessary to accommodate important economic 

or social development in the area in which the waters are located." Id This process of public 

participation and a finding of economic or social necessity is known as Tier 2 review. Tier 3 applies 

to high quality waters that "constitute an outstanding National resource, such as waters of National 

and State parks and wildlife refuges and waters of exceptional recreational or ecological 

significance." Id § 13 l.12(a)(3). In Tier 3 waters, "water quality shall be maintained and 

protected," with no exception for economic or social necessity. Id The bulk of the plaintiffs' 

objections to the EPA's action here involve how West Virginia's procedures provide for 

classification of waters as Tier 2 waters and the circumstances in which Tier 2 review is required. 

II. Standard of Review 

As noted above, this court reviews the EPA' s decision to approve West Virginia's 

antidegradation implementation procedures only to ensure that the approval was not "arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law." 5 U.S.C. § 706(2)(A). 8 

8 Section 706 also provides that in reviewing the agency's action, "the court shall review the 
whole record or those parts of it cited by a party." In this case, the court has reviewed the EPA 's 
conclusions primarily in light of the evidence cited by one of the parties either in support of or in 
opposition to the EPA's decision. The court has also reviewed materials in the record not directly 
cited in support of or against a particular position but which the court detennined might be relevant 
to the issue at hand. The court has not, however, conducted an independent, exhaustive review of 
the record in search of evidence, not cited by any party, that might conceivably support a party's 
position. See, e.g., Johnson v. Cambridge Indus., 325 F.3d 892, 895 (7th Cir. 2003)("[t]he district 
court was ... entitled lo rely on the materials each party cited."); Adler v. Wal-Mart Stores, Inc., 144 
F.3d 664, 672 (I 0th Cir. 1998) ("The district court has discretion to go beyond the referenced 
portions of these materials, but is not required to do so. . . . [ Courts are) wary of becoming advocates 
who comb the record of previously available evidence and make a party's case for it."). 
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lbis standard of review is "narrow," and "a court is not to substitute its judgment for that of the 

agency." Motor Vehicle Mfrs. Ass 'n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 

(1983). That said, "the agency must examine the relevant data and articulate a satisfactory 

explanation for its action including a rational connection between the facts found and the choice 

made." Id. ( quotations and citation omitted), Under the arbitrary and capricious standard, the court 

"presume[ s] the validity of Agency action," and the court's job is simply "to scrutinize the Agency's 

activity to discern whether the record reveals that a rational basis exists for the Agency's decision." 

Reynolds Metals Co. v. EPA, 760 F,2d 549,558 (4th Cir. 1985), 

When reviewing a federal agency's interpretation of a statute that it administers, the court 

"first ask[ s] 'whether Congress has directly spoken to the precise question at issue.'" Satellite Broad. 

& Communications Ass 'n v. FCC, 275 F.3d 337, 369 (4th Cir. 2001)(quoting Chevron, US.A., Inc. 

v. Natural Resources Defense Council, lnc., 467 U.S. 837, 842 (1984)). "If [the court] can discern 

Congress's intent ... by using 'traditional tools of statutory construction,' [the court] must give 

effect to that intent." Id (quoting Chevron, 467 U.S. at 843 n,9), On the other hand, if''the statute 

is 'silent or ambiguous' about the issue, we must defer to the agency's reasonable construction of 

the statute." Id (quoting Chevron, 467 U.S. at 843-44). "This analytical approach applies not only 

when a regulation is directly challenged,, , , but also when a particular agency action is challenged," 

as is the case here. Kentuckians for the Commonwealth v. Rivenburgh, 317 F.3d 425,439 (4th Cir. 

2003) (emphasis omitted). The court also defers to the EPA's reasonable interpretation of its 

regulations, unless that interpretation is "plainly erroneous odnconsistent with the regulation." Auer 

v. Robbins, 519 U.S. 452,461 (1997) (quotations and citation omitted). 

As for an agency's factual findings, the court "should accept the agency's factual findings 
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if those findings are supported by substantial evidence on the record as a whole," even if there are 

"alternative findings that could be supported by substantial evidence." Arkansas v. Oklahoma, 503 

U.S. 91, 113 (1992) (citation omitted). "[P]articular deference is given by the court to an agency 

with regard to scientific matters in its area of technical expertise." Nat'/ Wildlife Fed'n v. EPA, 286 

F.3d 554, 560 (D.C. Cir. 2002). 

To obtain summary judgment, the moving party must show that there is no genuine issue as 

to any material fact and that the moving party is entitled to judgment as a matter oflaw. Fed. R. Civ. 

P. 56(c). In this case, the only material facts are those contained in the administrative record. See 

Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,420 (1971); VirginiaAgr. Growers 

Ass 'n v. Donovan, 774 F.2d 89, 92 (4th Cir. 1985). Furthermore, as stated above, this court will 

accept the EPA's factual findings "if those findings are supported by substantial evidence on the 

record as a whole." Arkansas, 503 U.S. at 113. If the administrative record does reveal some 

genuine issue of material fact- that is, if the evidence in the administrative record could reasonably 

support different factual conclusions- the court defers to the EPA's reasonable resolution of that 

factual question. To put it another way, when a court reviews an agency action, the ''plaintiff's 

burden on summary judgment is not materially different from his ultimate burden on the merits." 

Krichbaum v. US. Forest Service, 17 F .Supp.2d 549,556 (W.D. Va. 1998). Accordingly, this matter 

is appropriately resolved on cross-motions for summary judgment. 

III. Standing 

Under Article III of the United States Constitution, "[t]he judicial Power [of the United 

States] shall extend to all Cases ... [and] Controversies .... " U.S. Const. art. III,§ 2. Among other 

things, the "case and controversy" requirement ensures that the federal judicial power can be 
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exercised only when a plaintiff has standing to bring suit. See Friends of the Earth, Inc. v. Gaston 

Copper Recycling Corp., 204 F.3d 149, 153 (4th Cir. 2000). "The standing inquiry ensures that a 

plaintiff has a sufficient personal stake in a dispute to render judicial resolution appropriate." Id 

In this case, the EPA has not challenged the plaintiffs' standing to bring suit. Nor do the WVDEP 

or the Industrial lntervenors question the plaintiffs' standing in this case. The only parties to 

challenge the plaintitT:s' standing are the Municipal Intervenors. Because Article ill standing is a 

jurisdictional requirement, this court must satisfy itself of a plaintiffs standing regardless of whether 

any party has raised the issue. See Bernhardt v. County of Los Angeles, 279 F.3d 862, 868 (9th Cir. 

2002); Skrzypczakv. Kauger, 92 F.3d 1050, 1052 (10th Cir.1996); Dan River, Inc. v. Unitex Ltd, 

624 F.2d 1216, 1223 (4th Cir. 1980). 

To demonstrate Article III standing, a "plaintiff must show (1) it has suffered an 'injury in 

fact' that is (a) concrete and particularized and (b) actual or imminent, not conjectural or 

hypothetical; (2) the injury is fairly traceable to the challenged action of the defendant; and 3) it is 

likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision." 

Friends of the Earth, Inc. v. Laidlaw Envl'l Services,Inc., 528 U.S. 167, 180-81 (2000). The Fourth 

Circuit has explained that "[i]n the environmental litigation context, the standing requirements are 

not onerous." Am. Canoe Ass 'n v. Murphy Farms, Inc., 326 F.3d 505,517 (4th Cir. 2003). In order 

to demonstrate their standing in this case, the plaintiff organizations filed affidavits from eight of 

their members articulating the types of harms they would suffer as a result of the EPA's approval of 

West Virginia's antidegradation procedures.' 

9 "An organization has representational standing when ( 1) at least one of its members would 
have standing to sue in his own right; (2) the organization seeks to protect interests germane to the 
organization's purpose; and (3) neither the claim asserted nor the relief sought requires the 
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Michael Hartman states that he has long participated in boating, fishing, and swimming in 

the Kanawha River, and plans to continue to do so. 10 Pis.' Op. Br., App. 1. He also enjoys watching 

the Kanawha River from a riverside park in his hometown of St. Albans, West Virginia. Id. He 

expresses concern that any degradation of the water quality of the Kanawha River will impair his 

recreational and aesthetic enjoyment of the river. Id. He also claims that a clean environment is 

critical to the region's social and economic growth, because a clean environment is a primary 

concern for new individuals and businesses considering relocation to West Virginia. Id. A lowering 

of the water quality in the river, he states, will harm his interest in the area's continued social and 

economic growth and vitality. Id. 

Liz Garland, a resident of Elkins, West Virginia, states that she is an avid whitewater canoeist 

and that she paddles on a number of the State's rivers and streams." Pis.' Op. Br., App. 2. She 

expresses concern over contact with pollutants in the waters where she canoes and states that a 

reduction in the quality of these waters would cause her to limit or end her canoeing activities in 

those waters. Id 

Deborah Wise, a resident of Morgantown, West Virginia, states that the main source of her 

drinking water is the Monongahela River. 12 Pis.' Op. Br., App. 3. In addition, she serves as a raft 

participation of individual members in the lawsuit." Gaston Copper, 204 F.3d at 155 (citation 
omitted). There is no dispute in this case that if the individual affiants have standing to sue, the 
plaintiff organizations of which they are members also have standing. 

10 Mr. Hartman is a member of the West Virginia Rivers Coalition, West Virginia Citizen 
Action Group, West Virginia Highlands Conservancy, and the Ohio Valley Environmental Coalition. 

" Ms. Garland is a member of the West Virginia Rivers Coalition and the Plateau Action 
Network. 

12 Ms. Wise is a member of the West Virginia Rivers Coalition. 
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guide in the Gauley, Cheat, Cherry, and New Rivers. Id She expresses concern that degradation 

of these waters would cause her loss of income as well as loss of her own recreational ertjoyment. 

Id. 

Leslee McCarty, a resident of Hillsboro, West Virginia, states that she operates a bed and 

breakfast near the Greenbrier River and frequently swims or kayaks in the Greenbrier and other 

rivers in the State. 13 Pis.' Op. Br., App. 4. She states that her bed and breakfast guests are often 

concerned about the quality of the Greenbrier River. Id She expresses concern that any decline in 

the quality of water in these rivers would decrease her aesthetic enjoyment of these rivers, as well 

as the economic and recreational benefits that the rivers provide her. Id A number of other 

individuals claim similar aesthetic, recreational, and economic interests in the water quality of a 

number of the State's water bodies. Pis.' Op. Br., App. 5-8. 

The Municipal Intervenors argue that the plaintiffs cannot demonstrate a concrete and 

particularized injury because West Virginia's implementation procedures fully require the State to 

maintain and protect existing instream water uses. So long as existing uses are protected, they argue, 

any failure by the State to adequately protect water quality cannot cause any concrete, actual harm. 

The Municipal Intervenors' argument boils down to the position that no party can ever have standing 

to challenge the EPA's approval ofa State's antidegradation plan on the grounds that the plan does 

not comply with the minimum requirements of Tier 2 or Tier 3, which protect water quality, as 

opposed to Tier 1, which protects existing uses. This is because, they argue, no actual, concrete 

injury can ever flow from a State's failure to protect water quality, so long as the State adequately 

JJ Ms. McCarty is a member West Virginia Highlands Conservancy and the West Virginia 
Citizen Action Group, and is the coordinator of the Greenbrier River Watershed Association. 
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protects the existing uses of a water body. 

The court disagrees. The Supreme Court has explained that "[t]he actual or threatened injury 

required by Art. III may exist solely by virtue of'statutes creating legal rights, the invasion of which 

creates standing .... "' Warth v. Seldin, 422 U.S. 490,500 (1975). That is to say, Congress may, 

by statute, create cognizable legal interests, the injury of which suffices for Article III standing. 

Contrary to the Municipal lntervenors' assumption, the Clean Water Act is not concerned solely with 

protecting existing uses of the nation's waters. The Act is intended to "restore and maintain the 

chemical, physical, and biological integrity of the Nation's waters." 33 U.S.C. § 1251(a). In 

addition to protecting wildlife and recreation, id. § 125 l(a)(2), the Act seeks to eliminate "the 

discharge of pollutants into the navigable waters." Id. § 1251(a)(l). These provisions make clear 

that the Act is not concerned solely with the uses of waters, but also with the quality of waters. The 

plaintiffs in this case have "alleged precisely those types ofinjuries that Congress intended to prevent 

by enacting the Clean Water Act." Gaston Copper, 204 F.3d at 156. Specifically, they have alleged 

a threat of harm to their aesthetic, recreational, and economic interests protected by the Clean Water 

Act's goal of maintaining water quality. See id. at 154 (holding that damage to aesthetic, 

recreational, or economic interests can constitute injury in fact). Even if the lowering of water 

quality does not affect existing uses, such as fishing or swimming, that lower water quality could still 

affect the plaintiffs' aesthetic and economic interests. "[E]nvironmental plaintiffs adequately allege 

injury in fact when they aver that they use the affected area and are persons 'for whom the aesthetic 

and recreational values of the area will be lessened' by the challenged activity." Laidlaw, 528 U.S. 

at 183 (quoting Sierra Club v. Morton, 405 U.S. 727, 735 (1972)). 

The plaintiffs stale that they enjoy and value the visual beauty of the State's rivers. Water 
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degradation, even degradation that does not result in the elimination of aquatic life or danger to 

human use or consumption, could still impact a water body's clarity and appearance. In addition to 

damaging the plaintiffs' aesthetic interests, such degradation could also injure their economic 

interests, which depend on the aesthetic enjoyment of others. Deborah Wise's work as a whitewater 

raft guide would be affected by a decrease in her clients' aesthetic enjoyment of the water. The same 

is true of Leslee McCarty and the guests that frequent her bed and breakfast. The individual 

affidavits, the factual content of which is not contested, illustrate how West Virginia's 

antidegradation procedures will "affect the plaintiffls] in a personal and individual way," Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560 n.1 (1992), and serve to "differentiate [the plaintiff 

organizations] from the mass of people who may find the conduct ... objectionable only in an 

abstract sense." Gaston Copper, 204 F.3d at 156. 

The court is also satisfied that these threatened injuries are "actual or imminent, not 

conjectural or hypothetical." Laidlaw, 528 U.S. at 180. Here, the individual affiants currently use 

a number of West Virginia's waterways for a variety of specific activities and have demonstrated a 

legally protected interest in maintaining the quality of that water. There is no doubt that West 

Virginia's regulations would permit a greater reduction in water quality than what would be 

permitted under the plaintiffs' version of the minimum federal requirements. For example, if the 

plaintiffs' claims are correct on the merits, West Virginia cannot allow a twenty percent cumulative 

reduction in the assimilative capacity of a given water body without conducting Tier 2 review. 14 See 

infra part IV.8. Similarly, if the Kanawha and Monongahela Rivers should be classified as Tier 2 

14 To detennine standing, the court assumes the validity of the plaintiffs' claims on the 
merits. See Warth, 422 U.S. at 500; Campbell v. Clinton, 203 F.3d 19, 34-35 (D.C. Cir. 2000). 
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water bodies, West Virginia's classification of those rivers as Tier I will certainly permit greater 

degradation ofthsoe rivers' water quality. See infra part IV. I. Accordingly, the court concludes that 

the threatened injury to the plaintiffs caused by the EPA's approval of West Virginia's 

antidegradation procedures is actual and imminent.15 

The United States District Court for the District of Colorado reached the same conclusion 

in a case involving almost identical circumstances. In American Wild/ands v. Browner, 94 F. Supp. 

2d 1150 (D. Colo. 2000), the court held that the plaintiffs, a group of environmental organizations, 

had standing to bring suit challenging the EPA's approval ofrevisions to Colorado's water quality 

standards, including Colorado's antidegradation implementation procedures. Id. at 1155-56. The 

court found standing based on affidavits, filed by individual members of the organizations, detailing 

those individuals' "aesthetic, conservation, and economic interests in preserving Montana's waters" 

and the individuals' "use of these waters in the form of drinking, fishing, swimming, and agricultural 

and household use." Id. at 115 5. The supporting affidavits are very similar to those submitted here. 

Id. The court held that the affidavits "suffice[ d] to establish [ the individuals] have suffered an injury 

in fact to their aesthetic, conservation, and economic interests." Id. at 1156.16 

Having satisfied itself of the plaintiffs' injury in fact, the court has little trouble concluding 

15 The fact that the harms flowing from water degradation are merely threatened by the 
EPA' s approval of West Virginia's procedures rather than already occurring does not undermine the 
plaintiffs' standing, for there is "no doubt that threatened injury to [ a plaintiff] is by itself injury in 
fact." Gaston Copper, 204 F.3d at 160. In addition, while a claimed injnrymnst be actual, it "'need 
not be large, an identifiable trifle will suffice."' Id. at 156 (quoting Sierra Club v. Cedar Point Oil 
Co., 73 F.3d 546,557 (5th Cir.1996)). 

"' On the merits, the court granted summary judgment to the EPA, and this decision was 
affirmed on appeal by the Tenth Circuit. Am. Wild/ands v. Browner, 260 F.3d 1192 (10th Cir. 2001). 
Because the Tenth Circuit affirmed the court's grant of summary judgment to the EPA, that court 
did not address the plaintiffs' standing. 
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that "the injury is fairly traceable to the challenged action of the defendant" and that "it is likely, as 

opposed to merely speculative, that the injury will be redressed by a favorable decision." Laidlaw, 

528 U.S. at 180-81. The Municipal Intervenors do not contest these elements (nor does any other 

party). If, as this court has concluded, the plaintiffs will suffer injury in tact from a reduction in 

water quality in West Virginia's rivers, it is clear that this injury is traceable to the EPA's approval 

of West Virginia's allegedly substandard antidegradation procedures, and that a favorable judicial 

decision could redress this injury by causing the promulgation (either by the State or the EPA) of 

stricter regulations. Accordingly, the court concludes that the plaintiffs in this case have standing 

to challenge the EPA' s approval of West Virginia's anti degradation procedures. 

IV. Merits 

The court now turns to the merits of the plaintiffs' claims. In the plaintiffs' motion for 

summary judgment, the plaintiffs allege ten specific instances in which West Virginia's 

anti degradation implementation procedures are inconsistent with minimum federal requirements, and 

in which the EPA' s approval of West Virginia's procedures was therefore arbitrary and capricious. 17 

Each of the challenges involves a particular aspect of West Virginia's procedures. For the most part 

the challenges are independent of one another and therefore resist a general summary. Without 

attempting a summary, then, the court will address these issues in the order raised by the plaintiffs. 

17 The plaintiffs' complaint raises additional issues that have not been argued on summary 
judgment. Claims raised in a complaint bul not argued to the court are deemed to be waived. Berry 
v. Delta Airlines, Inc., 260 F.3d 803, 810 (7th Cir. 200 I). In addition, the plaintiffs have withdrawn 
their challenge to section 60-5-6.3.k, dealing with short-term waterqualityimpacts. See Pis. 's Reply 
Br. at 30 n.17. 
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1. Classification of segments of the Kanawha and Monongahela Rivers as Tier 1 

waterways 

Section 60-5-4.3 of West Virginia's antidegradation implementation procedures provides 

that: 

In determining whether a water segment is afforded only Tier I protection, the agency will 
focus on whether the water segment is meeting or failing to meet minimum uses, except that, 
notwithstanding any other provision of this mle, the main stems of the Monongahela River, 
and the Kanawha River from milepoint 72 to the confluence with the Ohio River shall be 
afforded Tier I protection only. 

The plaintiffs argue that there is insufficient evidence in the administrative record to permit the EPA 

to conclude that these segments of the Monongahela and Kanawha Rivers are not entitled to Tier 2 

protection. In fact, the plaintiffs state that the only evidence in the record regarding the water quality 

levels in these river segments indicates that they should be categorized as Tier 2 waterways. The 

plaintiffs point to a letter by Jeffrey Towner of the United State Fish and Wildlife Service (USFWS) 

written to the EPA in response to the EPA' s request for comments on West Virginia's proposed 

antidegradation implementation procedures. In this letter, the USFWS objects to the classification 

of these river segments as Tier 1 waters, stating that "water quality parameters in these waters exceed 

levels necessary to support minimum use and [the waters] are therefore Tier 2 waters." AR 633. 

In response, the EPA argues that "EPA' s anti degradation regulation gives states the discretion 

regarding how to identify 'high quality waters' that are afforded Tier 2 protection." EPA Op. Br. at 

48. Specifically, the EPA argues that states may choose to use either a ''pollutant-by-pollutant" 

approach or a "water body-by-water body" approach to classifying water segments. The court agrees 

with the EPA that its regulations give states some discretion in how they identify waters as Tier 2 

waters. The EPA discusses its approach to Tier 2 waters in its advanced notice of proposed 
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rulemaking (ANPRM) for 40 C.F .R. Part 131. See Water Quality Standards Regulation, 63 Fed. 

Reg. 63,742 (proposed July 7, 1998) (to be codified at 40 C.F.R. pt. 131); AR 514-79. 1' In the 

ANPRM, the EPA states that § 131.12( a)(2), the regulation establishing the Tier 2 designation, "does 

not include specific guidelines tor identifying high quality waters." 63 Fed. Reg. 63,742, 36,782; 

AR 5 5 5. The EPA notes that various EPA guidance documents "make a variety of suggestions 

concerning approaches to defining tier 2 waters," and that "States and Tribes have developed various 

ways to identify tier 2 waters." ld. In particular, the EPA stales that the various approaches to 

classifying waters "fall into two basic categories: (1) pollutant-by-pollutant approaches; and (2) 

water body-by-water body approaches." Id. 

Under the pollutant-by-pollutant approach, the State makes a classification for each pollutant 

in a given water body. The water body is classified as Tier 2 for those pollutants for which "water 

quality is better than applicable criteria .... " ld. The same water body therefore could be classified 

as Tier 2 for certain pollutants and Tier I for other pollutants: "available assimilative capacity for 

any given pollutant is always subject to tier 2 protection, regardless of whether the criteria for other 

pollutants are satisfied." ld. Under the water body-by-water body approach, States "weigh a variety 

of factors to judge a water body segment's overall quality." Id. Tier 2 classification is based on the 

overall quality of the water body segment, not on individual pollutants. Id. The EPA stated that 

"[t]here are advantages and disadvantages to each approach," and that "either, when properly 

implemented, is acceptable." ld. The pollutant-by-pollutant approach may be "easier to implement 

because the need for an overall assessment considering various factors is avoided" and "may result 

18 For administrative materials available in the administrative record, such as this document, 
the court will include a citation to the administrative document as well as to the record. 
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in more waters receiving some degree of tier 2 protection" because the overall quality need not be 

high. ld. On the other hand, the water body-by-water body approach "allows for a weighted 

assessment ofchemical, physical, biological, and other infonnation ( e.g., unique ecological or scenic 

attributes)," and thus "may be better suited to EPA's stated vision for the water quality standards 

program: refined designated uses with tailored criteria, complete information on uses and use 

attainability, and clear national nom1S." 63 Fed. Reg. 63,742, 36,783; AR 556. A danger in the 

water body-by-water body approach is that a State might not "develop inclusive qualification 

criteria" but might define overall water quality so as to include only a "narrow universe of waters," 

excluding "many deserving high quality waters." Id. 

While the plaintiffs do not concede that the water body-by-water body approach is an 

acceptable manner of classifying waters, they spend the bulk of their energies arguing that even 

assuming this approach is pennissible in general, West Virginia's designation of the main segments 

of the Kanawha and Monongahela Rivers in this case is unsupported by evidence. In light of the 

EPA's regulation, which does not specify a particular approach to classification, and in light of the 

EPA's explanation of why either approach is acceptable, the court concludes that the EPA's 

regulations permit a State to adopt a water body-by-water body approach to classification, assuming 

that this approach is implemented adequately. As such, the court agrees with the EPA that there is 

nothing inherently problematic about West Virginia's designation of large river segments as Tier 1 

waters, assuming that this designation is supported by some data regarding the "chemical, physical, 

biological, ... ecological[,] ... scenic [or other] attributes," id., of those water bodies that justify 

West Virginia's assessment that these water bodies, overall, are not high quality. 

The EPA also argues that using the water body-by-water body approach to designate these 
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river segments as Tier I waters allows the WVDEP to focus its limited regulatory resources on the 

State's Tier 2 waters. ln the 1998 ANPRM, the EPA noted that the water body-by-water body 

approach "allows States ... to focus limited resources on protecting higher-value State ... waters." 

Jd. The court acknowledges the value of a State focusing its resources on high quality waters, and 

agrees with the EPA that the water body-by-water body approach may be an effective manner of 

achieving this benefit. The EPA 's regulations place limits, however, on the degree to which a State 

may exclude some waters from heightened protection so as to devote more resources to higher 

quality waters. For example, under the three-tier system established in 40 C.F.R, § 131.12, a State 

could not relegate all waters to Tier I classification other than "waters of National and State parks 

and wildlife refuges and waters of exceptional recreational or ecological significance." 40 C.F.R. 

§ 131.12(a)(3). Even though such a decision would undoubtedly allow the State to devote many 

more resources to preserving its most important waters (its Tier 3 waters), the regulations do not 

permit the State to accomplish this goal by denying Tier 2 protection to deserving high quality waters 

(as defined by§ 131.12(a)(2)). The desire to preserve and focus state resources is a permissible goal 

under the EPA's regulations, but that goal must be implemented in a marmer consistent with the 

regulations' minimum requirements. "The agency charged with implementing the statute is not free 

to evade the unambiguous directions of the law merely for administrative convenience." Brown v. 

Harris, 491 F.Supp. 845, 847 (N.D. Cal. 1980) (citing Manhattan Gen, Equip, Co. v. Commissioner 

of Internal Revenue, 297 U.S. 129, 134 (1936)). 

The court is satisfied that the water body-by-water body approach permits a State to make 

an overall classification ofa particular water body without needing to make a classification for each 

individual pollutant, and that this approach has the benefit of allowing a State to focus its resources 
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on overall high quality waters. The question remains, however, whether the segments of the 

Kanawha and Monongahela Rivers at issue here are, overall, the sort of"high quality" water bodies 

deserving of Tier 2 protection. To answer this question, one must know something about the quality 

of water in those rivers. 

Apart from these general points about the regulatory scheme, which the court takes no issue 

with on an abstract basis, the EPA points to only one piece of evidence that pertains directly to the 

water quality in the Kanawha and Monongahela Rivers. That evidence is the fact that both river 

segments are on a list of impaired waters prepared by the WVDEP for submission to the EPA under 

section 303(d) of the Clean Water Act. Section 303(d) requires States to submit to the EPA a list 

of waters thal fail lo meel water quality standards for at least one pollutant parameter. See 33 U .S.C. 

§ 1313(d). West Virginia's section 303(d) list is not included in the administrative record, but 

limited excerpts of the State's 2002 list are included as an exhibit to the Industrial Intervcnors' Brief 

in Support of their Motion for Summary Judgment. Ind. Br., Exh. 9. Despite the fact that this list 

is not in the administrative record, the court takes judicial notice of the list (more specifically, those 

portions of the list thal were submitted to the court), as the list is a formal document produced by the 

West Virginia DEP and submitted to the EPA. See City of Charleston v. A Fisherman's Best, Inc., 

310 F.3d I 55, 171-72 ( 4th Cir. 2002) (taking judicial notice of a fishery management plan prepared 

by a federal agency); Fornalik v. Perryman, 223 F.3d 523, 529 (7th Cir. 2000) ("[I]t is well­

established that executive and agency determinations are subject to judicial notice."). 

Neither the EPA nor the intervenors give the court much guidance on how to interpret this 

incomplete document, other than to state !hat the relevant segments of the Kanawha and 

Monongahela Rivers are on the list. Page twelve of the document contains a discussion of the 
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Kanawha River and the Monongahela River. Ind. Br., Exh. 9, at 12. According to this discussion, 

the Kanawha is listed as impaired related to its dioxin levels, but its zinc levels, which were impaired 

in the past, now satisfy water quality standards. The Monongahela is listed as impaired related to 

aluminum and fecal coliform levels. According to the EPA, there are 574 waters on this list, and the 

EPA argues that the fact that West Virginia listed only two of these 574 waters as Tier I waters 

supports the EPA' s conclusion that the classification is reasonable. The court disagrees - on the 

contrary, these facts clearly show that a listing on the State's section 303(d) list is not sufficient to 

remove a water body from Tier 2 protection and that more evidence is needed. 

The EPA docs not discuss the Kanawha and Monongahela's particular section 303(d) 

impairments, or why those impairments render these rivers Tier I waters as opposed to other listed 

waters with similar impairments. For example, the section 303(d) list also includes the Guyandotte 

River. According to a discussion preceding the listing, the Guyandotte is impaired related to iron, 

aluminum, and fecal coliform, and the upper segment of that river is also listed for biological 

impairment. Ind. Br., Exh. 9, at 12. The EPA does not explain why the Monongahela, which is 

impaired related to aluminum and fecal coliform, is listed as a Tier I water body whereas the upper 

segment of the Guyandolte, which is impaired related to these two pollutants and also for iron and 

biological impairments, is not listed as a Tier I water body. 

The EPA has not even attempted to explain why the Kanawha and Monongahela's 

appearance on the section 303(d) list means that those rivers are not, overall, high quality waters. 

The EPA itself warned ofthe risk under the water body-by-water body approach of failing to develop 

adequate "inclusive quali Ii cation ctileria"foridentifying Tier 2 waters, 63 Fed. Reg. 63,742, 36,783; 

AR 556, but that is precisely what seems lo have occurred here. Apart from the section 303(d) 
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listing, neither the EPA nor the WVDEP has identified any qualification criteria -such as chemical, 

physical, biological, ecological, scenic, or other attributes - against which these river segments (and 

others) can be judged and classified as Tier 1 or Tier 2. 19 In short, there may be legitimate reasons 

why these two river segments are classified as Tier 1 bodies, but the EPA has not offered any such 

reasons or identified anything in the record (or, in the case of the section 303(d) list, outside of the 

record) that would support this classification. This court is mindful of its task to "accept the 

agency's factual findings if those findings are supported by substantial evidence on the record as a 

whole." Arkansas v. Oklahoma, 503 U.S. 91, 113 (1992) ( emphasis omitted). In this case, however, 

the only evidence in the record related to the water quality levels in the Kanawha and Monongahela 

is the letter from the USFWS stating that "water quality parameters in these waters exceed levels 

ncccssaryto support minimum use and [the waters] are therefore Tier 2 waters." AR 633. The court 

does not suggest that this letter proves that these river segments merit Tier 2 classification. Rather, 

19 The Industrial Intervenors cite to another piece of evidence apart from the section 303(d) 
list that, they argue, supports the classification of these water bodies as Tier 1 waters. The Kanawha 
River has been listed on fish advisories released by the West Virginia Department of Health and 
Human Resources. See Ind. Br., Exh. 10. As evidence in support of a Tier 1 designation, however, 
the fish advisory list suffers from the same serious flaw as the section 303(d) list-other rivers also 
appear on the list, and there is no explanation for why the advisory for the Kanawha renders it a Tier 
1 water as opposed to other waters. Id. In addition, the list advises against any consumption of 
certain specified fish from the lower segment of the Kanawha ( carp, catfish, suckers, and hybrid 
striped bass), but permits up to one meal per month for all remaining fish. Id. The Industrial 
lntervcnors do not explain why this particular fish advisory renders the Kanawha a Tier 1 water. As 
for the Monongahela River, it does not appear on the fish advisory list at all. 

Tn addition, the Industrial Intervenors assert that both of these rivers have been "primary 
centers for industrial and commercial development in West Virginia for over 200 years," and that 
both rivers are "the site of electric generating facilities, chemical plants, municipal sewage plants, 
heavy manufacturing, and coal mining operations." Ind. Br. at 23. These claims are not supported 
by any citation to the administrative record. Moreover, to the extent the Industrial Intervenors urge 
the court lo take judicial notice of these facts, the court would take equal notice of the remarkable 
progress that these rivers have made in the past several decades. None of these general observations, 
however, form a sufficient evidentiary basis for classifying these rivers. 
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the letter, which supports the plaintiffs' position, illustrates the total absence of any contrary record 

evidence supporting West Virginia's classification of these waters as Tier I waters, or supporting 

the EPA's conclusion that this classification satisfies its regulations. 

In light of the total absence of uny evidence about the quality of water in these river segments 

apart from their listing on the section 303(d) list, the court concludes that the EPA's approval of 

section 4.3's classification of these segments of the Kanawha and Monongahela Rivers as Tier 1 

waters was arbitrary and capricious. 

2. Exempting existing permitted uses from antidegradation review 

West Virginia's Tier 2 antidegradation review procedures are set forth in section 60-5-5.6 

of the West Virginia regulations. The regulations provide that Tier 2 review is required in any Tier 

2 water segment when: (1) "The regulated activity is a new or expanded activity ... ," section 

5.6.a. l, or (2) "The Secretary [ of the WVDEP] determines, upon renewal ofa permit or certification, 

that other individual circumstances warrant a full review such as cumulative degradation resulting 

from multiple discharges within a watershed, degradation resulting from a single discharge over 

time, or degradation caused by a regulated facility's historic noncompliance with its permit." 

Section 5.6.a.2. Thus, Tier 2 review always applies on Tier 2 waters for new or expanded activities 

but only applies to the renewal of an existing permitted activity when the Secretary of the WVDEP 

determines that individual circumstances warrant a full review. The plaintiffs argue that all point 

source discharges, whether pre-existing or new, must undergo Tier 2 review, and that the general 

exemption for existing permitted discharges and the renewal of such existing discharges is contrary 

to the EPA's regulations. 

The plaintiffs first argue that this exemption is inconsistent with EPA's Tier 2 regulation, 
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which provides that "the State shall assure lhal there shall be achieved the highest statutory and 

regulatory requirements lbr all new and existing point sources." 40 C.F .R. § 131.12( a)(2) ( emphasis 

added). This means, the plaintiffs argue, that existing permitted uses must be subjected to Tier 2 

review. The EPA correctly points out that the plaintiffs take section 131.12(a)(2)'s reference to 

"existing point sources" out of context. The plaintiffs confuse the substance of Tier 2 review with 

the standard for when Tier 2 review is required. 

Tier 2 review is required wben an activity on a Tier 2 water body threatens to lower the 

existing water quality. 40 C.F.R. § 131.12(a)(2) (water quality"shall be maintained and protected"). 

The mention of"existing point sources," in conlrasl, appears in the latter part of§ 131.12(a)(2), 

which sets out the substance of Tier 2 review. When Tier 2 review is triggered, a lowering of water 

quality is permissible only after a process of public comment and a finding that the degradation is 

necessary to accommodate important economic or social development in that area. Id. § 

131.12(a)(2). But even when the State "allow[s] such degradation or lower water quality, ... the 

State shall assure that there shall be achieved the highest statutory and regulatory requirements for 

all new and existing point sources and cost-effective and reasonable best management practices for 

nonpoint source control." Id. ( emphasis added). In other words, even after public participation and 

a finding of necessity, a new or expanded use is permitted to degrade water quality only when the 

State assures that all other new and existing point sources arc achieving the highest regulatory 

requirements and that nonpoint sources are controlled by best management practices. The reference 

to "new and existing point sources" in § 131.12(a)(2) does not refer to when Tier 2 review is 

required, but refers to what the State must assure as to other sources before ii will permit additional 

discharge from a new or expanded source. Thus, the plaintiffs' argument in this regard is without 
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merit. 

The plaintiffs next argue that EPA regulations require protection of "existing uses." The 

phrase "existing uses" is defined in the EP A's regulations as follows: "[ e ]xi sting uses are those uses 

actually attained in the waler hotly on or after November 28, 1975." Id. § 131.3(e). In light of this 

definition, the plaintiffs argue, any discharge permit issued after November 28, 1975, must be 

subjected to antidegradation review. The main reference to "existing uses" in the EPA's 

antidegradation policy is in Tier 1, which provides that"[ e]xisting instream waler uses and the level 

of water quality necessary to protect the existing uses shall be maintained and protected." Id. § 

13 l .12(a)(l ). Indeed, the EPA notes that Tier 1, which protects "existing uses," "protects the highest 

use attained in the water body on or after November 28, 1975, whether or not the use is included in 

the water quality standards." EPA Reply Br. at 10 n.6. Accordingly, the EPA agrees with the 

plaintiffs about the meaning of the term "existing uses." The term "existing uses" is not used, 

however, lo establish when Tier 2 review is required. Rather, the regulation provides that"[ w]hcre 

the quality of the waters exceed levels necessary lo support ... wildlife and recreation in and on the 

water, that quality shall be maintained and protected .... " 40 C.F.R. § 131.12(a)(2) (emphasis 

added). The present tense use of the verb "exceed" suggests that Tier 2 protections apply to current 

water quality levels, not to any levels that have existed on or after 1975. Nothing elsewhere in the 

EPA's regulations suggests to the contrary, so the EPA's interpretation of Tier 2 as applying to 

current water quality levels is reasonable. 

Finally, the plaintiffs argue that even if Tier 2 review only protects current water quality 

levels on Tier 2 waters, it is unreasonable to assume that existing permitted uses will not further 

lower those levels. The plaintiffs point to a Guidance Document issued by EPA Region 4, which 
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states that "it is generally accepted that a new or increased volume of discharge will result in the 

lowering of water quality ror a Tier II water body. However, changes in the chemical matrix in 

industrial wastewater ... due to process/production changes can also result in degradation." Pis.' 

Op. Br., App. 11, at 3. According to the plaintiffs, this latter sentence shows that the EPA has 

recognized that existing uses that are not expanded can nonetheless further degrade existing water 

quality. The EPA responds by quoting from its Water Quality Standards Handbook, which states 

that "new discharges or expansion of existing facilities would presumably lower water quality and 

would not be permissible unless the State conducts" Tier 2 review. 1994 Water Quality Standards 

Handbook, Ch. 4.5, at 4-7 (2d ed. 1994); AR 329. This document makes no reference to potential 

degradation of current water quality levels from pre-existing pennitted uses. 

In addition, the EPA points out that under West Virginia's plan, Tier 2 review also applies 

to the renewal of an existing permit when the Secretary of the WVDEP determines "that other 

individual circumstances warrant a full review." Section 5.6.a.2. The EPA states that"[ e]xan1ples 

of situations where a full review may be warranted are 'cumulative degradation resulting from 

multiple discharges within a watershed, degradation resulting from a single discharge over time, or 

degradation caused by a regulated facility's historic noncompliance with its permit."' EPA Op. Br. 

at26 (quoting section 5.6.a.2). From the evidence in the record, it appears that the EPA 's conclusion 

that existing uses will not usually degrade water quality is reasonable. West Virginia also has 

provided for the Secretary to invoke Tier 2 review when circumstances warrant arid has specified at 

least some instances in which Tier 2 review is warranted, such as degradation resulting from a single 
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discharge over time.20 It was therefore reasonable for the EPA to approve section 5.6.a.2 based on 

its conclusions that existing discharges will not normally result in further degradation and that West 

Virginia has ensured Tier 2 review when further degradation does result from an existing discharge 

or discharges. 

3. Exempting discharges from public wastewater treatment plants when there is a net 
decrease in overall pollutant loading 

Section 60-5-5.6.c oflhe West Virginia procedures provides that: 

A proposed new or expanded discharge from a publicly owned or publicly owned and 
privately operated sanitary wastewater treatment plant constructed or operated to alleviate 
a public health concern associated with failing septic systems or untreated or inadequately 
treated sewage, is exempt from Tier 2 review. This exemption ... applies only where there 
will be a net decrease in the overall pollutant loading discharged to the combined receiving 
waters. 

The plaintiffs contend Iha( lhis provision does not comply with the EPA 's regulations, because the 

exemption from Tier 2 review applies even when the new or expanded discharge results in an 

increase in individual pollutant parameters, so long as there is a decrease in the overall discharge of 

pollutants from the facility. The plaintiffs argue that because some pollutants are more harmful than 

others, allowing an increase in a particularly harmful pollutant to be offset by a reduction in a less 

hannful pollutant would not ensure that existing water quality is maintained and protected, as 

required by 40 C.F.R. § 131.12(a)(2). ln response, the EPA agrees with the plaintiffs' 

'
0 The court reads the examples listed in section 5.6.a.2 as circumstances where full Tier 2 

review is warranted, not merely where such review might be warranted. No party has suggested why 
it would be permissible, in light of the command in§ 131.12(a)(2) that water "quality shall be 
maintained and protected," to fail to conduct Tier 2 review for an existing discharge ifthat discharge, 
either alone or in combination with other discharges, was actually causing continuing significant 
degradation. If section 5.6.a.2 were interpreted to allow the Secretary of the WVDEP to decline to 
order Tier 2 review when an existing permitted discharge was causing significant degradation, then 
section 5.6.a.2 would clearly be inconsistent with § 13 l.12(a)(2). 
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characterization of§ 131.12(a)(2) but contends that section 5.6.c complies with that standard. In its 

approval letter, the EPA stated that it interprets the phrase "net decrease in the overall pollutant 

loading" to mean "that there must be a net reduction in the loading for the parameter of concern for 

this exemption to apply." AR 110. Tn other words, both the plaintiffs and the EPA agree that a new 

or expanded discharge from publicly owned wastewater treatment plants cannot be exempted from 

Tier 2 review if there is a net increase in any individual pollutant parameter. They disagree about 

whether section 5.6.c reflects this rule. 

It is well established that a reviewing court must defer to an agency's reasonable 

interpretation of the statute the agency is authorized to administer or one of the agency's own 

regulations. See Crutchjieldv. County of Hanover, 325 F.3d 211,218 (4th Cir. 2003). Judicial 

deference to an agency's "reasonable interpretations of governing law" is based in part on the notion 

that when "Congress has explicitly left a gap for the agency to fill, there is an express delegation of 

authority to the agency to elucidate a specific provision of the statute by regulation." Chevron 

US.A., Inc. v. Natural Resources Defense Council, inc., 467 U.S. 837, 843-44 (I 984), Judicial 

deference is also based on an acknowledgment that "the well-reasoned views of the agencies 

implementing a statute constitute a body of experience and informed judgment to which courts and 

litigants may properly resort for guidance." United S1a1es v. Mead Corp., 533 U.S. 218,227 (2001) 

(quotations and citations omitted). 

The issue presented here, however, is how this court should review the EPA 's interpretation 

of West Virginia's regulations. There is no dispute between the plaintiffs and the EPA about the 

meaning of the EPA's regulations; rather, the only dispute is whether West Virginia's procedures 

satisfy the EPA's agreed-upon standards. Neither party cites any caselaw addressing the proper 
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standard of judicial review in this circumstance, even though it is far from obvious that the 

traditional deference accorded administrative decisions applies in this circumstance.21 The EPA's 

task under the CWA was simply to approve or disapprove West Virginia's antidcgradation 

procedures, depending on whether those procedures were "consistent with" the Act and the EPA's 

own regulations interpreting that Act. 33 U.S.C. § 1313(c). The court owes judicial deference to 

the EPA' s interpretations of the Act and its own regulations in part because Congress has charged 

the EPA with administering those laws. But Congress has not charged the EPA with administering 

West Virginia's antidegradation procedures - that task is left to West Virginia. 

That said, judicial deference to agency decisionmaking is not based solely on the fact that the 

agency is charged with administering the statute or regulation in question. The second justification 

for judicial deference is that the regulation in question falls within a complex area of particularized 

agency expertise. This justification still applies in this context. Regardless of whether the EPA is 

interpreting its own regulations or West Virginia's, antidegradation implementation procedures are 

undoubtedly a particularized area of!aw in which the EPA has unique experience and understanding. 

While the parties have cited no caselaw outlining the proper standard for this court to use in 

reviewing the EPA's interpretation of the State's regulations, !he court has found two cases that 

provide some limited guidance. The first case, Montgomery National Bank v. Clarke, 882 F.2d 87, 

87-88 (3d Cir. 1989), involves the Office of the Comptroller of the Currency, a federal agency in 

charge of approving the expansion of national banks. In Montgomery National Bank, the Third 

21 The plaintiffs cite caselaw holding that a reviewing court owes no deference to a State 
agency's interpretation ofa federal statute orregulation. See Orthopaedic Hosp. v. Be/she, 103 F.3d 
1491, 1495 (9th Cir. 1997); Ritter v. Cecil County Office of Housing, 33 F.3d 323, 327-28 (4th Cir. 
1994). The situation here is the reverse, however, so these cases are inapposite. 
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Circuit explained that under federal law, the Comptroller is authorized to approve a branch extension 

of a national bank if, among other things, "'such establishment [is] authorized to State banks by the 

law of the State in question."' Id. at 88 (quoting 12 U.S.C. § 36(c) (1982)). Under this statute, ''the 

Comptroller must apply state branching laws when acting upon an application by a national bank to 

open a branch." Id. The plaintiffbank argued that the Comptroller had incorrectly interpreted a New 

Jersey statute when it approved a competitor bank's application to open a nearby branch. Id. at 90-

92. The court rejected the bank's argument, in part because "an agency's reasonable interpretation 

of a statute that it administers, particularly to the extent that it rests on factual premises within its 

expertise, is entitled to judicial deference." id. at 91. The court held that "[t)his administrative law 

doctrine[, which] is usually applied to acts of Congress[,] ... also applies to a state statute that serves 

as a federal agency's mle of decision." Id. al 92. The courts will defer to the federal agency's 

reasonable interpretation of the state statute, the court held, so long as "the issue raised by the 

unsettled question of state law falls squarely within the federal agency's field of expertise and the 

state courts or state agency charged with administering the state statute have not mled out the 

interpretation of the statute proffered by the federal agency." Id. at 92. 

Montgomery National Bank is not directly analogous to the case at hand. In Montgomery 

National Bank, the Comptroller was charged by federal statute with interpreting and applying state 

law in the course of carrying out the Comptroller's own decisions regarding expansions of national 

banks. At least insofar as the Comptroller was making a decision to approve a branch office, the 

New Jersey statute was, in a sense, "a statute that (the Comptroller) administers." Id. at 91. Here, 

in contrast, the WVDEP is the agency charged with administering West Virginia's antidegradation 

procedures. The EPA' s role is simply to determine whether those procedures are "consistent with" 
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federal law. Even so, part of the rationale from Montgomery National Bank applies to this case, 

and suggests that the court should defer to the EPA's reasonable interpretation of West Virginia's 

regulations. As in Montgomery National Bank, the State regulations at issue here "fall squarely 

within the federal agency's field of expertise and the state courts or state agency charged with 

administering the [regu.lations] have not ruled out the interpretation of the [regulations] proffered 

by the federal agency." Id. at 92. In fact, in this case the WVDEP, a defendant-intervenor, has in 

its briefs explicitly approved of and adopted the EPA's interpretations of West Virginia's 

antidegradation procedures. See WVDEP Op. Br. at 1, 5, 6; Reply Br. at 4, 6, 7. See also Western 

State Bank of St. Paul v. Marquette Bank Minneapolis, 734 F. Supp. 889, 892-93 (D. Minn. 1990) 

(relying on Montgomery National Bank and deferring to federa.l Comptroller's reasonable 

interpretation of a Minnesota statute). 

The second case on point is Riverside Cement Co. v. Thomas, 843 F.2d 1246 (9th Cir. 1988). 

In Riverside Cement, a cement company appealed a decision by the EPA interpreting a California 

regulation regarding permissible nitrogen oxide emission levels from cement kilns. Id. at 1247-48. 

The Ninth Circuit rejected the EPA's interpretation of the California regulation, holding that "EPA 

may either accept or reject what the state proposes; but EPA may not take a portion of what the state 

proposes and amend the proposa.l ad libitum." Id. at 1248. The court added that "EPA could not, 

[unless it decided to promulgate its own rules for the state] ... take upon itself the primary role 

Congress assigned to the states." Id. The court did not explicitly address whether the EPA's 

interpretation of the state regulation was entitled to deference. Instead, the court held that the EPA' s 
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interpretation was an impermissible modification of the state regulation.22 Id. One judge dissented, 

arguing that "[w]hat we have in this case is a difference in interpretation of the state's Rule 1112 

which the EPA approved." Id. at 1249. Because "EPA's interpretation is reasonable," the dissent 

argued, that interpretation "is entitled to deference." Id. at 1250. 

It is unclear whether the Riverside Cement majority concluded that it owed any deference to 

the EPA's interpretation of the California rule. It is clear, however, that regardless of the level of 

deference owed to the EPA's interpretation, the Riverside Cement majority found the EPA's 

interpretation unreasonable. The court called the EPA's interpretation an "amcnd[ment]" to the 

regulation rather than a permissible interpretation and stated that the EPA could not "pretend" that 

the rule meant something other than what the rule said. Id. at 1248. Accordingly, both Montgomery 

National Bank and Riverside Cement are consistent with the rule that the court should defer to a 

federal agency's reasonable interpretation ofa state regulation, but that the agency is not permitted 

to effectively amend the regulation to give it a meaning that the text of the regulation docs not fairly 

support.23 Despite this court's reservations about judicial deference when the EPA is not the 

22 The regulation in Riverside Cement provided that the discharge fi:om a cement kiln could 
be no more than 3.1 pounds of nitrogen oxides per ton of clinker produced. Id. at 1247. The 
regulation went on to provide, however, that prior to the effective date of this standard, a public 
heating would be held to review this limit. Id. If the evidence indicated that the 3.1 standard was 
not supported by evidence, then the emission level would be modified. Id. After the State delayed 
holding the hearing, the EPA interpreted this provision as "setting an absolute limit of3.l pounds 
without regard to the contingency built into the rule." Id. The majority described the rule, with its 
public hearing caveat, as "the bureaucratic equivalent of an illusory contract." Id. 

23 Because the WVDEP, not the EPA, is the agency charged with administering these 
regulations, it might plausibly be argued that the EPA can approve the State's proposed procedures 
only if any reasonable interpretation of those procedures renders them consistent with the Act and 
the EPA's regulations. Consider a State provision that could reasonably be read in a manner 
consistent with EPA regulations, and also could reasonably be read in a manner inconsistent with 
EPA regulations. If the EPA approved such a regulation, the EPA would run the risk that the State, 
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regulatory body charged with administering and enforcing those regulations, the court will defer to 

the EPA' s reasonable interpretations of West Virginia's regulations in light of the EPA' s particular 

knowledge and expertise in this area. The court will not, however, permit the EPA to effectively 

amend those regulations to mean something other than what the text of the regulation in question 

fairly supports. With this standard in mind, the court returns to the EPA's approval of section 5.6.c. 

Again, section 5.6.c provides that new or expanded discharges from publicly owned water 

treatment plants are exempt from Tier 2 review "only where there will be a net decrease in the 

overall pollutant loading discharged to the combined receiving waters." The EPA interprets this 

provision to mean that there must be a net decrease for each individual pollutant affected by the new 

or expanded discharge. The court concludes that the text of section 5.6.c does not reasonably 

support this interpretation, and that the EPA's gloss on section 5.6.c amounts to an impermissible 

attempt to amend the regulation. The critical flaw in the EPA's reading of section 5.6.c is that it 

cannot account for the meaning of the word "overall" in the regulation. If section 5.6.c provided that 

a wastewater treatment plant may be exempt "only where there will be a net decrease in the pollutant 

loading," then the regulation would be ambiguous as to whether the net decrease applied to each 

the entity in charge of administering the regulation, would begin applying it in a manner inconsistent 
with EPA regulations. The EPA, having already approved the regulation, would have no further 
recourse. Moreover, the State is not bound by the EPA's interpretation of the State's procedures -
the EPA's role is limited to approving or disapproving the provisions as written, not amending it. 
The EPA has no authority to add any legally binding interpretation or modification to an approved 
State regulation. Because the State (like the EPA) is free to interpret its own regulations however 
it wants, so long as its interpretation is reasonable, there would be no legal impediment to the State 
adopting a reasonable interpretation that was inconsistent with minimum federal requirements. 
Nonetheless, for the reasons given above, the court concludes that deference is appropriate in spite 
of this risk. 
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pollutant or to all pollutants taken together.24 The tcnn "net decrease" makes clear that the level of 

pollution must he lower after the new or expanded discharge than it was beforehand. The tenn 

"overall," then, can only reasonably mean that the "net decrease" applies to all pollutants considered 

together - precisely what the plaintiffs and the EPA agree is impermissible. The presence of 

"overall" before the phrase ''pollutant loading" removes any ambiguity regarding whether pollutant 

loading refers to each individual pollutant, or to all pollutants taken together. While the EPA argues 

that the terms "pollutant" or "pollutant loading" could reasonably be read to mean an individual 

pollutant or all pollutants together, neither the EPA nor the intervenors offer any plausible 

interpretation of the term "overall" that would make that tenn ambiguous. 1' The court concludes that 

the phrase "net decrease in the overall pollutant loading" unambiguously refers to a net decrease in 

the loading of all pollutru1ts taken together, and the EPA's contention to the contrary is not a 

reasonable interpretation of section 5.6.c. Because the EPA agrees that this standard does not satisfy 

§ 13 l.12(a)(2), the court concludes that the EPA's approval of section 5.6.c was arbitrary and 

capricious." 

24 Alternately, the regulation could be written unambiguously in a mrumer consistent with 
EPA regulations: "only where there will be a net decrease in the pollutant loading for each 
parameter of concern." 

15 In fact, it appears that !he Municipal Intervenors do not share theEPA's and the WVDEP's 
interpretation of section 5.6.c. The Municipal Intervenors do not mention the EPA's position, but 
simply argue that section 5.6.c is permissible because "the State has conditioned the exemption on 
achieving a net decrease in overall pollutant loads, which demonstrates an environmental benefit. 

" Mun. Br. at 9. 

26 The Municipal lntervenors raise several additional arguments for why section 5.6.c is 
permissible. Firs(, they argue that the exemptions facilitate the elimination of serious public health 
risks, such that they would likely satisfy Tier 2 review if such review were required. Section 
13 I. 12(a)(2) does not, however, permit a State to bypass Tier 2 review for discharges that would 
significantly lower water quality simply because the State decides, ex ante, that such discharges 
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4. Exempting activities under general section 402 & 404 permits 

Section 60-5-3.7 of the West Virginia procedures provides that "[r]egulaled activities that 

are granted coverage by a WV/NPDES general permit will not be required to undergo a Tier 2 

antidegradation review as part of the permit registration process." In approving this provision, the 

EPA stated that it interpreted this section "to require that some type of antidegradation review will 

be completed with the development of a general permit, or proposed reissuance, if the previous 

general permit had not undergone such a review. However, once the general permit is issued, such 

an anti degradation review would not be required for each applicant for coverage under the general 

permit." AR 109. Similarly, section 60-5-3.8 provides that "(r]cgulated activities that qualify for 

coverage under a Corps of Engineers regional or nationwide permit pursuant to section 404 of the 

Federal [Clean Water] Act that has been certified by the state pursuant to section 401 of the Federal 

Act will not be required to undergo a Tier 2 antidegradation review, provided, however, that where 

an individual 40 I certification is required, the Secretary [ of the WV DEP] may require an appropriate 

antidegradation review." The plaintiffs contend that EPA regulations do not permit West Virginia 

to exclude new and expanded uses from individualized Tier 2 antidegradation review simply because 

would probably satisfy Tier 2 review anyway. Instead, all discharges that would significantly lower 
water quality on a Tier 2 water body must undergo Tier 2 review regardless of how likely it seems 
that the discharges will satisfy that review. Next, the Municipal Intervenors argue that section 5.6.c 
is permissible because notwithstanding any exemption from Tier 2, Tier l still ensures that existing 
uses will be protected. This argument is a non sequitur. It should go without saying that a State 
cannot fall short of the requirements of§ 131.12(a)(2) simply because it is in compliance with§ 
131.12(a)(l). Finally, the Municipal lntervcnors argue that protections in other West Virginia 
regulations "work together to ensure a Tier 2-type review despite the exemptions." Mun. Br. at 10. 
The question here, however, is whether West Virginia's anti degradation implementation procedures 
satisfy minimum federal requirements, not whether other provisions of West Virginia law somehow 
make up the failings of those procedures. Moreover, § l3 l. l2(a)(2) requires Tier 2 review in the 
appropriate circumstances, not "Tier 2-type review." These arguments are therefore without merit. 
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those activities are covered by an NPDES or section 404 permit.27 

The plaintiffs' objections relate to general permits issued under two sections of the Clean 

Water Act: section 402, 33 U.S.C. § 1342, and section 404, 33 U.S.C. § 1344. A brief discussion 

of these sections and their permitting processes is necessary in order to put the plaintiffs' objections 

in context. Section 402 of the Clean Water Act establishes the National Pollutant Discharge 

Elimination System (NPDES). See 33 U.S.C. § 1342. Generally speaking, section 402 authorizes 

the EPA to issue, "after opportunity for public hearing, ... a permit for the discharge of any pollutant 

upon condition that the discharger meet the applicable 'best technology' effluent requirements." 

William H. Rodgers, Jr., Environmental Law § 4.26 (1991) [hereinafter Rogers, Environmental 

Law]. Section 402(b) provides a mechanism whereby states can take over the NPDES permit 

program from the EPA, provided that the State program meets minimum federal standards. See 33 

U.S.C. § 1344(b). West Virginia administers its own NPDES permit program. 

27 The court will assume, for the sake of argument, that the EPA is correct when it asserts 
that the West Virginia regulations actually require antidegradation review at the general permit stage. 
In fact, it is not at all clear that West Virginia's regulations require any antidegradation review for 
general permits. Section 3.7 provides that "new and reissued WV/NPDES general permits will be 
evaluated to consider the potential for significant degradation as a result of the permitted activity. 
Regulated activities that are granted coverage by a WV /NP DES general permit will not he required 
to undergo a Tier 2 antidegradation review as part of the permit registration process." While section 
3. 7 states that new and reissued general permits ''will be evaluated to consider the potential for 
significant degradation," that section nowhere states that if significant degradation will result, Tier 
2 review shall be applied. Thus, nothing in the regulations makes it clear that Tier 2 review need 
ever he applied to general NPDES permits. Section 3.8, governing section 404 regional or general 
permits, does not even contain the requirement that these permits be evaluated for the potential of 
significant degradation. Instead, section 3 .8 simply provides that activities covered by a section 404 
regional or nationwide permit are exempted from Tier 2 antidegradation review. 

Thus, the court is skeptical of the EPA's claim that sections 3.7 and 3.8 require any 
antidegradation review for activities covered by NPDES or section 404 permits. Nonetheless, 
because the plaintiffs do not press the point, the court will assume for present purposes that these 
sections do require antidegradation review at the time the general permit is issued. 
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The EPA has interpreted section 402 to allow for the issuance of general NPDES permits. 

See 40 C.F.R. § 122.28. A general permit is a single NPDES permit that covers a number of 

individual discharges that would otherwise require individual NPDES permits. See id. General 

permits may be issued for, among other things, facilities that involve the same or similar operations, 

that discharge the same types of waste, or that require the same or similar type of monitoring. See 

id. General permits may cover a specified geographical area, which can be as large as an entire state. 

See id. Significantly, general permits can cover not only a specified class of existing discharges, but 

also new discharges in the future that fall within the class. When an individual seeks to engage in 

an activity of the type covered by a general permit, that individual simply applies for coverage under 

the general permit by filing a written "notice of intent" rather than applying for an individual permit. 

See 40 C.F.R. § 122.28(b )(2)(i). The benefit of the general permit process for individual dischargers 

is that approval is substantially quicker and less expensive than applying for an individual NPDES 

permit. On the other hand, there is a danger that the general permit process could be used to 

circumvent entirely the individualized assessments contemplated by the individualized permit 

system." 

Section 404 of the Act carves out for special treatment a particular type of water pollution. 

In section 404, Congress singled out "the discharge of dredged or fill materials into navigable 

waters" and gave the Army Corps of Engineers the authority to issue permits for this type of 

discharge. 33 U.S.C. § 1344. See also Rodgers, Environmental Law § 4.12. In 1977, Congress 

amended the Act to permit the issuance of "general permits." 33 U.S.C. § 1344(e); Rodgers, 

ia As one commentator put it: "There is something about a nationwide permit, like a mass 
conversion or a universal truth, that sounds extravagant and presumptuous; would you recommend 
a single dog license for all the mongrels in the state?" Rodgers, Environmental Law§ 4.12. 
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Environmental Law § 4.12. Under section 404(e), the Corps may: 

after notice and opportunity for public hearing, issue general permits on a State, regional, or 
nationwide basis for any category of activities involving discharges of dredged or fill 
material if the Secretary determines that the activities in such category are similar in nature, 
will cause only minimal adverse environmental effects when performed separately, and will 
have only minimal cumulative adverse effect on the environment. 

33 U.S.C. § l344(e). As with general permits under section 402, individuals discharging the type 

of pollutant covered by a general section 404 permit need not apply for an individual section 404 

permit, but may seek coverage under an existing nationwide or regional section 404 permit. See 33 

C.F .R. § 330.1. 

The plaintiffs argue that EPA regulations do not permit Tier 2 antidegradation review to 

occur only at the time a general section 402 or section 404 permit is issued, but instead require 

antidegradation review for each individual use covered by such a general permit. The plaintiffs point 

to an EPA statement in its 1998 ANPRM that: 

It is the position of EPA that, at a minimum, States ... must apply antidegradation 
requirements to activities that are "regulated" under State ... or federal law (i.e., any activity 
that requires a permit or a water quality certification pursuant to State ... or federal law, such 
as CWA § 402 NPDES permits or CWA § 404 dredge and fill permits .... ). 

63 Fed. Reg. 36,7432, 36,780; AR 553. According to the plaintiffs, this statement means that any 

activity requiring a section 402 or section 404 permit must, on an individualized basis, be subjected 

to antidegradation review. In response, the EPA argues that conducting Tier 2 review at the general 

permit stage is consistent with its prior statement. According to the EPA, the fact that "States ... 

must apply antidcgradation requirements to ... any activity that requires a ... CW A § 402 NPDES 

permit[] or CW A § 404 dredge and fill permit[]," id., does not mean that antidegradation reivew 

cannot be done at the general permit stage. The court agrees with the EPA that this statement can 
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reasonably be read to perm ii antidegradation review of a general pennit rather than review of each 

individual use under that pennit. 

The plaintiffs seek further support for their position by pointing to EPA actions in similar 

contexts. For example, in November of 2000 the EPA issued a general NDPES pennit for water 

treatment facilities in Massachusetts and New Hampshire. See Final NPDES General Permits for 

Water Treatment Facility Discharges in the States of Massachusetts and New Hampshire, 65 Fed. 

Reg. 69,000 (November 15, 2003). The EPA explained that the general permit "does not apply to 

any new or increased discharge to other waters unless the discharge is shown to be consistent with 

the state's antidegradation policies." 65 Fed. Reg. 69,000, 69,003. In particular, "EPA will not 

authorize these discharges under the general permit until it receives a favorable antidegradation 

review and certification from the States." Id. Thus, contrary to its approach here, the EPA required 

each additional new or expanded use seeking coverage under the general permit first to undergo 

individualized antidegradation review. 

Similarly, in September of2000 the EPA issued a general pennit for storm water discharges 

from industrial facilities. See Final Reissuance of National Pollutant Discharge Elimination System 

(NPDES) Storm Water Multi~Sector General Permit for Industrial Activities, 65 Fed. Reg. 64,746 

(Oct. 30, 2000). This general permit covers most areas of the United States where the NPDES 

program has not been delegated to the States. 65 Fed. Reg. 64,746, 64,746. As part of this general 

permit, the EPA addressed an objection by a commenter concerned with how Tier 2 review would 

be conducted in relation to activities under the permit. The EPA responded as follows: 

The commenter correctly recognizes the difficulty in determining what defines "necessary 
to accommodate important economic or social development" in accordance with 40 CFR 
Section 131.12(a)(2). By statute, this determination involves public participation, the 
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assurance that water quality will be protected, and several other factors. EPA would have 
to modify the permit for each discharge in question in order to comply with 40 CFR Section 
131.12(a)(2). Individual considerations such as these are contrary to the concept ofa general 
permit. Jn addition, public participation would be impossible since the permit issuing 
authority would not know about the particular discharge to tier 2 waters before a NOi [ notice 
of intent] was submilled. Therefore, a facility operator must seek coverage under an 
individual permit to discharge to tier 2 waters under 40 CFR Section 131.12(a)(2)'s 
allowable degradation provisions to satisfy the requirements for public participation and 
protection of water quality. The only discharges allowed coverage under today's permit are 
those which do not degrade the use of a tier 2 water below its existing levels, even though 
those existing levels exceed levels necessary to support propagation of fish, shelJfish and 
wildlife and recreation in and on the water. 

65 Fed. Reg. 64,746, 64,793-94. hi this passage, the plaintiffs argue, the EPA clearly states the 

reasons why Tier 2 anti degradation review cannot be performed on a general permit-wide basis, but 

must be performed on each individual discharge under a general permit. 

The EPA argues that its statements regarding these other general permits arc inapposite. The 

September 2000 storm water permit, the EPA argues, covered discharges from many industrial 

facilities in numerous states, such that the EPA could not make a blanket antidegradation 

detennination for so many discharges in such a large area. The court does not find this distinction 

persuasive. General state-wide NP DES permits also cover many separate discharges from different 

facilities in a large and varied geographical area- the entire state of West Virginia. General section 

404 pennits cover many separate discharges over even larger areas, such as the entire nation. The 

EPA does not explain why the difficulties that were present in making blanket antidegradation 

determinations for these general permits are not also present for general permits in West Virginia. 

In the alternative, the EPA argues that either approach is a permissible inteqJretation ofEPA 

regulations. That is, while it was a reasonable interpretation of EPA regulations for the EPA to 

require antidegradation review on an individualized basis, it is also reasonable simply to require 
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antidegradation review on a general permit-wide basis. This argument has more force. Inherent in 

the notion of an agency's discretion to interpret its own regulations is the idea that an agency may 

adopt any one of various reasonable interpretations of that regulation. An agency's prior choice of 

one reasonable interpretation does not preclude the agency from reconsidering its position in light 

of its ongoing experience and accumulated knowledge and adopting another reasonable 

interpretation. See Rust v. Sullivan, 500 U.S. 173, 186-87 (1991 ). That said, the EPA's interpretation 

of its regulations must still be a reasonable one. 

As noted above, in regards to its September 2000 storm water general permit, the EPA stated 

that "[ i]ndividual considerations [ required for Tier 2 review] such as [ evaluating economic or social 

development in the area in which a water body is located] are contrary to the concept of a general 

permit." 65 Fed. Reg. 64,746, 64,794. The EPA also explained that "public participation [as 

required by section 131.12( a)(2)] would be impossible since the permit issuing authority would not 

know about the particular discharge to tier 2 waters before a NOT was submitted." Id. (emphasis 

added). The EPA offers no explanation for why these same objections are not equally applicable to 

West Virginia's procedures here. Under§ 13 I .12(a)(2), water quality cannot be lowered unless 

doing so is "necessary to accommodate important economic or social development in the area in 

which the waters are located." This standard, by its terms, is location-specific. When a general 

permit is issued under section 402 or section 404, the State simply does not know the specific 

locations of discharges that might be covered by the general permit; discharge locations arc not 

known until individuals seek permission to discharge under the general permit. In light of this fact, 

the court does not understand how the State could determine, at the time the general permit is issued, 

that each potential discharge that might some day be covered by the general permit is "necessary to 
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accommodate important economic or social development in the area in which the waters are 

located."§ 131.12(a)(2) (emphasis added). The EPA has not explained how, before the fact, the 

State could determine whether a given discharge was associated with "important" economic or social 

development or whether, in the particular area in which the affected waters are located, lowering 

water quality was "necessary" for such development. Nor has the EPA explained how the State 

could hold a meaningful public participation process regarding potential degradation of the State's 

waters prior to the time when members of the public were aware of the nature and location of 

specific discharges covered by the permit - something the EPA previously deemed "impossible." 

The EPA argues that it has frequentlypromulgated complex rules under the Clean Water Act 

and other statutes, such as the National Toxics Ruic, that are applicable in large geographical areas. 

See 57 Fed. Reg. 60848 (Dec. 22, 1992). The EPA argues that in many of these cases, the analyses, 

determinations, and assurances required arc just as complex as those that would be required for Tier 

2 antidegradation review of general permits. The EPA also notes that it has issued general permits, 

such as its General Permit for Eastern Gulf ofMexieo, that cover large geographical areas and take 

into account many site-specific factors. See 63 Fed. Reg. 55718 (Oct. 16, 1998). The court has no 

reason to doubt that complex environmental regulation can be done (and has been done) on a large 

geographical basis, taking into account various local concerns. The court's focus here, however, is 

whether the specific type of review called for in § 131.12( a)(2) can be done on a general level. On 

that particular question, the EPA has not explained how "determining what defines 'necessary to 

accommodate important economic or social development' ... [which] involves public participation, 

the assurance that water quality will he protected, and several other factors," can be done at the 

general permit stage. 65 Fed. Reg. 64,746, 64793. Nor has the EPA explained why it is not true 
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here, as it was for its September 2000 storm water discharge general permit, that "public 

participation would be impossible since the permit issuing authority would not know about the 

particular discharge to tier 2 waters before a NOI was submitted." 65 Fed. Reg. 64,746, 64 794. The 

court is not implying that once the EPA has interpreted its regulation in one manner, it can never 

reconsider the matter and adopt another, equally reasonable interpretation of that regulation. On the 

contrary, "a[n agency's] revised interpretation deserves deference because '[a]n initial agency 

interprelalion is not instantly carved in stone."' Rust, 500 U.S. at 186 (quoting Chevron, 467 U.S. 

at 863). Nonetheless, there is '"at least a presumption lhat [an agency's] policies will be carried out 

best i fthe settled rule is adhered lo."' Motor Vehicle Mfrs. Ass 'n of United States v. State Farm Mui. 

Auto. Ins. Co., 463 U.S. 29, 42 (1983)(quotingAtchison, Topkea & Sante Fe Ry. Co. v. WichitaBd. 

of Trade, 412 U.S. 800, 808 (1973)). As such, an agency must "justif[y] [its] change of 

interpretation with a 'reasoned analysis'" for that change. Rust, 500 U.S. at 187 (quoting Motor 

Vehicle Mfrs. Ass 'n, 463 U.S. at 42). 

While this court is mindful of the deference it owes to the EPA's reasonable interpretations 

of its own regulations, the EPA has not explained how the type of review called for in § 

131.12(a)(2), which is location-specific and requires public participation, can be done on a statewide 

or nationwide basis. The EPA' s statements in relation to the September 2000 storm water discharge 

general permit do not pertain to how the language of§ 131.12(a)(2) can reasonably be interpreted. 

Rather, those statements pertain to whether, as a practical matter, it is possible to conduct Tier 2 

review when a general permit is issued, prior to the identification and evaluation of specific 

discharges into specific waters. In September of 2000 the EPA stated that such review was not 

possible. The EPA has not explained how circumstances have changed to render such review 
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possible today. Based on the current record, the EPA has failed to offer a reasoned analysis, or a 

reasonable factual basis, to justify the change in its opinion that Tier 2 antidegradation review could 

not feasibly be performed at the general permitting stage, Accordingly, the court concludes that the 

EPA's approval of section 60-5-3. 7, which does not require Tier 2 antidegradation review for 

discharges under a general section 402 or section 404 permit, except (arguably) at the time the 

general pcnnit is issued, was arbitrary and capricious. 

5. Allowing the degradation of Tier 2 waters from point sources after Tier 2 review so 
long as best management practices for nonpoint sonrces are installed and maintained 

The plaintiffs next object to the treatment of nonpoint sources in the West Virginia 

regulations. The Act defines a "point source" as "any discernible, confined and discrete conveyance, 

including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, 

rolling stock, concentrated animal feeding operation, or vessel or other floating craft, from which 

pollutants are or may be discharged." 33 U.S.C. § 1362(14). A "nonpoint source," in contrast, is 

"unchanneled and uncollected surface runoff." Shanty Town Assocs. Ltd. P'ship v. EPA, 843 F.2d 

782, 785 n.2 ( 4th Cir. 1988). In the Clean Water Act, "Congress consciously distinguished between 

point source and nonpoint source discharges, giving EPA authority under the Act to regulate only 

the former." Appalachian Power Co. v. Train, 545 F.2d 1351, 1373 (4th Cir. 1976). All parties 

agree, then, that the EPA has no authority under the CW A to regulate nonpoint sources directly, 

That fact notwithstanding, EPA regulations indirectly place certain limits on nonpoint source 

pollution, Under Tier 2, water quality may be lowered after a process of public participation and a 

determination that allowing lower water quality is necessary for important economic or social 

development. Even when this is the case, however, there are additional conditions that must be met 
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before water quality in a Tier 2 water may be lowered. Among other things, "the State shall assure 

that there shall be achieved ... all cost-effective and reasonable best management practices for 

nonpoint source control." 40 C.F.R. § 131.12(a)(2). Thus, States are not required to regulate 

nonpoint source control, but if a State does not assure that best management practices are achieved 

for nonpoint source control, the State cannot permit the lowering of water quality from point sources 

on any Tier 2 water, economic or social necessity notwithstanding. 

Nonpoint source control is addressed in section 60-5-1.5.b of the West Virginia regulations. 

Under section 1.5.b, "[n]onpoint source activities will be deemed to be in compliance with 

anti degradation requirements with the installation and maintenance of cost-effective and reasonable 

best management practices .... " The plaintiffs argue that this rule is inconsistent with EPA 

regulations because nonpoint source activities are deemed to be in compliance so long as best 

management practices arc installed and maintained, whereas the EPA' s regulation requires that the 

State assure that best management practices be achieved. In response, the EPA argues that it was 

reasonable for it to conclude that requiring the installation and maintenance of best management 

practices satisfies the standard that best management practices be achieved. The court agrees. In 

common parlance, saying that certain practices must be "installed and maintained" is roughly 

equivalent to saying that those practices must be "achieved." The plaintiffs have not explained why, 

in the context o fbest management practices for nonpoint source control, there is any significant gap 

between these two notions. Accordingly, it was reasonable for the EPA to conclude that if best 

management practices arc installed and maintained, then best management practices will be 

achieved. 
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6. Discretion afforded WVDEP to exempt "types or classes of activities" from Tier 2 

review 

Section 60-5-5.6.c provides that "[t]he Secretary [ of the WVDEP] may determine that certain 

types or classes of activities should be exempt from Tier 2 review after balancing the relative impact 

of the activities on water quality against the overall benefit of the activities to public health and 

welfare or the environment." The plaintiffs contend that this provision is flatly inconsistent with 

EPA regulations, which do not provide for blanket exemptions for classes of activities that may 

impact water quality. In its approval of this provision, the EPA clarified that "any such exemptions 

are subject to EPA review under Section 303( c) of the Clean Water Act prior to being implemented." 

AR 110. Accordingly, the EPA argues that section 5.6.c simply preserves West Virginia's right to 

amend its antidegradation rules, subject to EPA approval, which is a power afforded West Virginia 

under the Clean Water Act regardless of whether section 5.6.c appears in West Virginia's 

anti degradation procedures or not. According to the EPA, "[ s ]ection 5 .6.c merely serves as a notice 

and reservation of West Virginia's ability to act [under section 303(c) of the Clean Water Act] but 

does not give West Virginia any additional authority." EPA Op. Br. at 30. 

The question, then, is whether it is reasonable for the EPA to interpret section 5.6.c as 

nothing more than a State codi ti cation of the procedures for revising water quality standards already 

available under section 303(c) of the Act. The first obvious problem with section 5.6.c is that it 

nowhere makes reference to EPA approval ofa new exemption. The provision does not require the 

Secretary to submit any proposed exemption to the EPA or condition the validity of any proposed 

exemption on EPA approval. If section 5.6.c were simply a restatement of West Virginia's pre­

existing rights to revise its water quality standards under section 303(c), it would have to contain 
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some reference to EPA approval. While !he EPA stated in its approval letter that "any such 

exemptions are subject to EPA review under Section 303(c) of the CWA," the EPA does not explain 

why this statement in its approval letter has any legal force. 

In addition, the procedures set out in section 5.6.c for the Secretary to issue an exemption do 

not satisfy the procedures required by section 303(c) for a State to revise a water quality standard. 

Under section 5.6.c, "[w]hcrc the agency tentatively determines to grant an exemption under this 

provision, notice of this determination must be included in any required public notice, such as public 

notice required prior to issuance of an NP DES permit. The Secretary's final determination is a final 

decision and subject to appeal to the Environmental Quality Board." Section 303(c) of the Clean 

Water Act provides that "the State water pollution control agency of [a] State shall from time to time 

(but at least once [every] three year[s] ... ) hold public hearings for the purpose of reviewing 

applicable water quality standards and, as appropriate, modifying and adopting standards. Results 

of such review shall be made available to the Administrator." 33 U.S.C. § 1313(c)(l). In addition, 

"[ w ]henever the State revises or adopts a new standard, such revised or new standard shall be 

submitted to the Administrator." Id. at§ 1313(c )(2)(A). The EPA Administrator then has sixty days 

to approve the standard or ninety days to disapprove it. Id. at§ 1313(c)(3). 

While section 5.6.e provides forpublie notice, it does not provide for "public hearings," as 

required by section 303(c), prior to the Secretary's adoption of the new standard. Furthermore, 

public notice of a possible new exception need only "be included in any required public notice." 

Section 5.6.c ( emphasis added). That is, public notice of a new exception to Tier 2 review is 

required only when public notice is otherwise required for the agency's action. Under this standard, 

the Secretary need not give any public notice or a new exception to Tier 2 review unless that 
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exception was granted as part of an action otherwise requiring public notice. Finally, section 303( c) 

provides that "[ w ]henever a State reviews water quality standards pursuant to paragraph (I) of this 

subsection, or revises or adopts new standards pursuant to this paragraph, such State shall adopt 

criteria for all toxic pollutants listed pursuant to section 13 l 7(a)(l) of this Act for which criteria 

have been published under section 1314(a) of this title, the discharge or presence of which in the 

affected waters could reasonably he expected to interfere with those designated uses adopted by the 

State, as necessary to support such designated uses." 33 U.S.C. § 1313(c)(2)(8). Contrary to the 

CWA, section 5.6.c does not require the Secretary to adopt criteria for toxic pollutants identified by 

the EPA in the course of granting new exceptions to Tier 2 review. 29 

In light of the fact that section 5.6.c does not require the Secretary to submit any new 

exceptions to the EPA for approval, and the fact that the procedures required by section 5.6.c for 

promulgating a new exception do not satisfy the procedures required by section 303(c) for revising 

water quality standards, the court concludes that the EPA's position that section 5.6.c does not afford 

the State any new powers not already granted under section 303(e) is unreasonable and contrary to 

the plain meaning of section 5.6.c. Accordingly, the EPA 's approval of section 5.6.c was arbitrary 

and capricious. 

7. Standards used for establishing when Tier 2 review is required 

(a) Section 60-5-5.2 

Section 60-5-5.2 provides that "[w]ater segments that support the m1mmum 

fishable/swimmable uses and have assimilative capacity remaining for some parameters shall 

29 The failure of section 5.6.c to require EPA approval is all the more striking in light of the 
fact that section 5.6.c does set out the procedures for adopting a new exception to Tier 2 review, but 
does not mention EPA approval in those procedures. 
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generally be afforded Tier 2 protection." The plaintiffs argue that the word "generally" renders this 

provision inconsistent with EPA regulations, which require Tier 2 protection in all cases where the 

water segment supports minimum fishable/swimmable uses and has assimilative capacity remaining 

for some parameters. 

The EPA responds by stating that it understands the word "generally" to mean that all such 

waters shall be given Tier2 protection "except as otherwise specifically provided in West Virginia's 

implementation procedures." EPA Op. Br. al 34. Except as specified elsewhere, the EPA states, the 

term "generally" does not mean that WVDEP may exclude waters meeting this standard. As an 

example of a West Virginia regulation that docs "provide otherwise," the EPA cites section 60•5-5 .4. 

Under section 5.4, where there is insufficient evidence to classify a water body, a regulated entity 

may seek a Tier 1 designation by submitting water quality data showing that "there is no remaining 

assimilative capacity for any parameter to be affected by [the entity's] activity." 

The court does not understand, however, why this example illustrates the need for the word 

"generally." According to the EPA, the word "generally" simply means that"[ w ]ater segments that 

support the minimum fishable/swimmable uses and have assimilative capacity remaining for some 

parameters" shall be afforded Tier 2 protection, except when another section of the implementation 

procedures provides otherwise. Section 5.4, however, does not "provide otherwise." Section 5.4 

permits a regulated entity to seek a Tier 1 designation by submitting data that the water body has no 

remaining assimilative capacity for those parameters that will be affected. Thus, when a regulated 

entity satisfies section 5 .4 by submitting data showing that the water body lacks remaining 

assimilative capacity, the regulated entity has simply demonstrated that the water body is not a 

"[w]ater segment[] that support[s] the minimum fishable/swimmable uses and ha[s] assimilative 
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capacity remaining for some parameters." That is to say, when the requirements of section 5.4 arc 

met, the water body in question no longer meets the terms of section 5.2, and no exception lo section 

5.2's general terms is necessary. According to the EPA, the term "generally" is needed only to make 

clear that activities that would otherwise fall within the ambit of section 5.2 are excluded if they are 

exempted by another provision. Bul waters classified as Tier I under section 5.4 would not 

otherwise fall within the ambit of section 5 .2. 

Sec lion 5 .2 itself also purports to contain an example of a water body that meets the general 

terms of section 5.2 but is otherwise excluded. Section 5.2 states, "[f]or example, a water segment 

listed on the state's 303(d) impaired waters list can qualify for Tier 2 protection, but where the 

impairment ... results in failure to attain minimum uses, that water segment will be afforded only 

Tier I protection." Again, this example does not illustrate any need for the word "generally." Even 

when a water body has only one impairment, if that impairment results in a failure to attain minimum 

uses, then that water body does not "support the minimum fishable/swimmablc uses and have 

assimilative capacity remaining for some parameters." Like a water body covered by section 5.4, 

the type of water described in this part of section 5.2 would not otherwise fall within the ambit of 

section 5.2's general definition ofa Tier 2 water body. Accordingly, there is no need to qualify that 

general definition with the term "generally." 

The parties have not identified, and this court has not discovered, any other provisions of 

West Virginia's antidegradation implementation procedures that exempt from Tier 2 protection a 

water body that supports minimum fishable/swimmable uses and has remaining assimilative capacity 

for some parameters. Accordingly, the court concludes that the EPA's explanation of the meaning 

of the word "generally'' in section 5.2 is not a reasonable interpretation of that provision. As such, 
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the EPA's approval of section 5.2 was arbitrary and capricious. 

(b) Section 60-5-5.3 

Section 60-5-5 .3 provides that 

• 

[ w ]here a water segment does not meet or exceed applicable water quality criteria for every 
parameter, the Secretary will determine whether the water segment will be afforded Tier 2 
protection as part of the antidegradation review process using best professional judgment. 
In addition to data available for review, the Secretary may consider factors such as (1) 
existing aquatic life uses, (2) existing recreational or aesthetic uses, (3) existing water quality 
data for upstream segments or comparable segments, (4) biological score for the water 
segment, and (5) the overall value of the segment from an ecological, health and public use 
perspective. 

This provision, the plaintiffs argue, is also inconsistent with EPA regulations because it gives the 

WVDEP discretion to deny Tier 2 protection to any water body i r any single parameter violates water 

quality standards, even if that water body supports fishable/swimmable uses and its other parameters 

meet or exceed levels necessary to support those uses. In particular, the plaintiffs note that the EPA 

previously expressed its disapproval of a proposed provision that "if any parameter exceeds water 

quality standards," then the water body is automatically designated as Tier 1. The plaintiffs argue 

that the current provision, which states that the WVDEP shall make a discretionary designation 

where any water does not meet or exceed levels necessary to support designated uses for all criteria, 

is simply a restatement of this previously-rejected approach. 

The EPA argues that this provision merely reflects the water body-by-water body approach 

to Tier 2 classifications. The water body-by-water body approach, the EPA notes, depends on an 

overall evaluation of the water body in light of a number of factors. Accordingly, the EPA argues, 

West Virginia's regulations may permit the WVDEP discretion in determining whether a water body 

that has assimilative capacity for some parameters is, overall, a high quality water body. The court 
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agrees with the EPA that section 5.3 is not simply a restatement of the previously-rejected rule that 

if a water body exceeded relevant levels for any one parameter, that water body is automatically 

designated as Tier I. Section 5.3 contains no similar provision for automatic designation as Tier 1 

or Tier 2. When a water body does not meet at least one criteria, the Secretary then makes a case-by­

case determination of whether that water body is, overall, a high quality water body. For example, 

even when a given water body exceeds water quality standards for many criteria, if that water body 

has high levels of one or two pollutants that prevent the stream from supporting aquatic life, it may 

well be reasonable to determine that the water body is not, overall, a high quality water. This feature 

distinguishes the water body-by-water body approach from the pollutant-by-pollutant approach: 

certain water bodies that arc not overall of high quality will not be afforded Tier 2 protection for any 

parameter, even though some parameters do exceed levels necessary to support minimum uses. 

While the plaintiffs' discussion of section 5.3 is contained in the same section as its 

discussion of section 5.2, the court finds those objections better taken as against section 5.2 than 

section 5.3. The court has already agreed with the plaintiffs that EPA regulations require that 

"( w ]ater segments that support the minimum fishable/swimable uses and have assimilative capacity 

remaining for some parameters shall . .. be afforded Tier 2 protection," section 5.2 (emphasis 

added), and that West Virginia's caveat that such protection shall only "generally'' be afforded is not 

permissible. But when these two conditions are not met - when the water segment either does not 

support the minimum fishable/swimable uses, or when the water segment does not have assimilative 

capacity remaining for some parameters - then it is consistent with the EPA 's regulations to permit 

the WVDEP the discretion to detem1ine whether such waters are overall of a high quality or not. 

Accordingly, the court concludes that the EPA' s approval of section 5 .3 was reasonable, not arbitrary 
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or capnc1ous. 

8. Tier 2 De Minimis Standard 

Section 60-5-5.6.a. l states that Tier 2 antidegradation review is required for activities on Tier 

2 waters "that would significantly degrade water quality." Section 5.6.d clarifies that "[d)egradation 

for Tier 2 shall be deemed significant if the activity results in a reduction in the water segment's 

available assimilative capacity (the difference between the baseline water quality and the water 

quality criteria) of ten percent or more ... for parameters of concern." In addition, "[ d]cgradation 

will also be deemed significant if the proposed activity, together with all other activities allowed 

after the baseline water quality is established, results in a reduction of the water segment's available 

assimilative capacity of20% or more ... for the paran1eters of concern." The plaintiffs contend that 

these provisions, establishing a percentage reduction of assimilative capacity that will not trigger 

Tier 2 review, are inconsistent with EPA regulations. 

According to the plaintiffs, Tier 2 simply does not allow "lower water quality" without a 

public hearing and finding of economic or social necessity. The EPA responds that its regulations 

do not specifically define "lower water quality." Moreover, the EPA argues, in the absence of 

statutory or regulatory language to the contrary, courts have generally held that an administrative 

agency has inherent authority to make de minimis exceptions to statutory or regulatory standards. 

In Alabama Power Co. v. Castle, 636 F.2d 323 (D.C. Cir. 1979), the D.C. Circuit held that 

"exemptions may ... be permissible as an exercise of agency power, inherent in most statutory 

schemes, to overlook circumstances that in context may fairly be considered de minimis." Id. at 360. 

See also Ober v. Whitman, 243 F.3d 1190, 1193-95 (9th Cir. 2001) (holding that even though the 

Clean Air Act "makes no explicit provision for a 'de minimis' exception," the EPA had the 
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discretion to "exempt de minimis sources of PM-10 from pollution controls."); Environmental 

Defense Fund, Inc. v. EPA, 82 F.3d 451, 466-67 (D.C. Cir. 1996) (endorsing de minimis exceptions 

in the absence of express statutory language to the contrary). A noted commentator summarized the 

caselaw with the following "default rule" for agency authority to craft de minimis rules: "Unless 

Congress has clearly said otherwise, agencies will be permitted to make de minimis exceptions to 

slalulory requirements by exempting small risks from regulatory controls." Cass R. Sunslein, Cost-

Benefit Default Principles, 99 Mich. L. Rev. 1651, 1668 (2001). 

The first question, then, is whether the EPA's regulation rules out the possibility of a de 

minimis lowering of water quality. The plaintiffs cite several cases where courts held that no de 

minimis exceptions were permissible. See, e.g., Natural Resources Defense Council, Inc. v. EPA, 

824 F.2d 1211, 1216 (D.C. Cir. 1987); North Carolina v. FERC, 112 F.3d 1175, 1186 (D.C. Cir. 

1997). The statutory or regulatory provisions in these cases, however, are distinguishable from the 

language of§ 131.12(a)(2). For example, in NRDC the court considered the EPA's interpretation 

of the Drinking Water Act. The Act "directs the Administrator to establish a recommended level 

for 'each contaminant which, in his judgment ... may have any adverse effect on the health of 

persons."' NRDC, 112 F.3d at 1216 (quoting 42 U.S.C. § 300g-l(b)(l)(B)) (emphasis inNRDC). 

Industry groups argued that this language compelled the the EPA to make a finding of significant 

risk to human health prior to regulating a particular contaminant. Id. at 1215. The court disagreed, 

noting that the language "may have any adverse effect" was "inconsistent with a requirement that 

the Administrator make a threshold finding of significant risk; a contaminant may have some adverse 

effect on the health of persons without posing a significant risk to human health." Id. at 1216. 

Similarly, the D.C. Circuit recently expressed "serious reservations concerning FERC's attempt to 
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redefine the statutory phrase 'any discharge,' 33 U.S.C. § 134l(a)(l), to mean only those discharges 

that are 'material,' 18 C.F.R. § 4.38(f)(7)(iii)." North Carolina, 112 F.3d at 1186 (emphasis added). 

1n this case,§ 131.12(a)(2) does not require Tier2 prior lo "allowing any lowering of water quality." 

Rather,§ 13 l.12(a)(2) requires Tier 2 review prior to "allowing lower water quality." Elsewhere the 

regulation speaks in terms of"degradation or lower water quality," but docs not say"any degradation 

or any lower water quality." 

In Alabama Power, the court provided further explanation of the nature of a permissible de 

minimis exception: "[t]he ability, which we describe here, to exempt de minimis situations from a 

statutory command is not an ability to depart from the statute, but rather a tool to be used in 

implementing the legislative design." 636 F.2d at 360. 1n particular, "there is likely a basis for an 

implication of de minimis authority to provide exemption when the burdens ofregulation yield again 

of trivial or no value. That implied authority is not available for a situation where the regulatory 

function does provide benefits, in the sense of furthering the regulatory objectives, but the agency 

concludes that the acknowledged benefits are exceeded by the costs. " Id. at 360-61. In this case, 

nothing in the EPA's regulation prohibits a de minimis exception from Tier 2 review when water 

quality is lowered only a "trivial" amount. Indeed, the EPA has previously stated that some de 

minim is amount of degradation may be permitted without triggering Tier 2 review. In its 1998 

ANPRM, the EPA stated that"[ w ]here the degradation is not significant, the antidegradation review 

is typically terminated for that proposed activity," and that "[a]pplying antidegradation requirements 

only to activities that will result in significant degradation is a useful approach that allows States . 

. . to focus limited resources where they may result in the greatest environmental protection." 63 

Fed. Reg. 36,742, 36,783; AR 556. The court concludes that the EPA's regulation does not preclude 
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a State from pennitting some de minimis amowit of pollution prior to imposing Tier 2 review. 

In the altemative, the plaintiffs argue that even if some de minimis exception is pennissible, 

the specific levels approved by the EPA in this case - ten percent reduction in assimilative capacity 

for a single source and twenty percent reduction in assimilative capacity for cumulative sources -

arc not permissible because the levels are not justified by any evidence in the record. The D.C. 

Circuit in Alabama Power stated that "(d)etennination of when matters are truly de minimis naturally 

will turn on the assessment of particular circumstances, and the agency will bear the burden of 

making the required showing." 636 F.2d at 360. In the 1998 ANPRM, the EPA cautioned against 

States using "a high threshold of significance," which could "unduly restrict[] the number of 

proposed activities that are subject to a full antidcgradation review." 63 Fed. Reg. 36,742, 36,783; 

AR 556. The EPA also warned against procedures that do "not adequately prevent cumulative water 

quality degradation." Id.'" 

In support of the Tier 2 de minimis levels in the West Virginia implementation procedures, 

the EPA cites its Water Quality Guidance for the Great Lakes System: Supplementary Information 

Document (Great Lakes SID). In the Great Lakes SID, issued in March of 1995, the EPA addressed 

de minimis degradation in the Great Lakes Ecosystem. The EPA provided that States could 

categorize as de minim is any discharge ofnon-bioaccumulative chemicals of conccm (non-BCCs) 

that took up "less than 10 percent of the available assimilative capacity." Great Lakes SID at 207; 

AR 460. The EPA justified the de minim is provision by stating that: 

30 The EPA stated that "(t]hc current regulation does not specify a significance threshold," 
and that "a clear national norm regarding this 'significance test' is necessary and should be 
developed and established either in the regulation or national guidance." Id. Despite this statement, 
the EPA apparently has not yet established any such national norm. 
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Although de minimis provisions do involve non-conservative assumptions, the de minimis 
provisions included in the proposed Guidance arc not likely to seriously undermine the 
protection afforded a high quality water body through antidcgradation. De minimus 
provisions provide a means for States ... to differentiate between actions that will result in 
an increased loading of a pollutant to a receiving water that is likely to have a significant 
impact on water quality and those that are unlikely to do so and focus review efforts on 
actions that will degrade water quality. It is reasonable to assume that loading increases of 
non-BCCs that will use less than ten percent of the remaining assimilative capacity in a water 
body will have a negligible effect on ambient water quality. 

Great Lakes SID at 208; AR 461. The plaintiffs point out that West Virginia's de minimis provision 

applies to all pollutants, including BCCs, which were specifically exempted by the EPA in the Great 

Lakes SID. In fact, in that document the EPA rejected the argument that the de minimis provisions 

should include BCCs, stating that: 

EPA does not agree that even small increases in the loadings of BC Cs to the Great Lakes 
Basin can be considered de minimis. Low levels ofBCCs in the Great Lakes have adverse 
impacts on the organisms that inhabit them. Further, because BCCs are both resistant to 
degradation and hydrophobic, they tend to accumulate in sediments and biota, amplifying 
their effects. For these reasons, even small increases in loadings of this type of pollutant 
must be considered significant. 

Great Lakes SID at 208-09; AR 461-62. In light of this document, the plaintiffs argue, it is at the 

very least impermissible for West Virginia to include BCCs in its ten percent/twenty percent de 

minimis provision. 

The EPA responds that the term "BCCs" was created during the Great Lakes Initiative to 

categorize pollutants that arc particularly harmful to the Great Lakes ecosystem. This determination, 

the EPA argues, depended on the unique nature ofthat ecosystem, which is quite different than that 

found in West Virginia. The record supports the EPA's contention in this regard. In the Final Water 

Quality Guidance for the Great Lakes System, the EPA explained that "[t]he final Guidance ... 

reflects the unique nature of the Great Lakes Basin Ecosystem .... " Final Water Quality Guidance 
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for the Great Lakes System, 60 Fed. Reg. 15,366, 15,369 (March 23, 1995); AR 393. For example, 

"[ t ]he internal responses and processes that operate in the Great Lakes because of their depth and 

long hydraulic residence times cause pollutants to recycle between biota, sediments and the water 

column." 60 Fed. Reg. 15,366, 15,367; AR 391. Given "the physical, chemical and biological 

characteristics of the Great Lakes," the EPA "devoted considerable effort to indentifying the 

chemicals of most concern to the Great Lakes System - persistent, bioaccumulative pollutants 

termed 'bioaccumulative chemicals of concern (BCCs)' - and developing the most appropriate 

criteria, methodologies, policies, and procedures to address them." 60 Fed. Reg. 15,366, 15,369; AR 

393. This document supports the EPA's position that pollutants classified as BCCs in the Great 

Lakes Guidance posed a particular danger to the Great Lakes in light of that ecosystem's unique 

characteristics, which are not present in West Virginia's waterways. 

1n light of all this, the court defers to the EPA's conclusion, which the court finds reasonable 

in light of the evidence in the record, that its regulations allow West Virginia to include a de minimis 

provision ofup to ten percent of the available assimilative capacity for any given pollutant. 

The same cannot he said for the EPA's approval of West Virginia's twenty percent de 

minim is provision for cumulative discharges. From the perspective of maintaining the water quality 

ofa Tier2 waterbody(which is the focus of§ 13 I. 12(a)(2)), the de minimis standard for cumulative 

discharges is more important than the de minimis standard for individual discharges; it is the former 

that will dictate the total reduction in available assimilative capacity that a water body may undergo 

without any Tier 2 review.3' Without a cumulative cap on de minimis discharges, individual de 

" The de minimis standard for individual discharges is important primarily to potential 
dischargers, for that level will dictate how much any given discharger can contribute to the 
cumulative cap. From the perspective of water quality, however, it does not matter whether the 

59 



• • 
minimis discharges could easily consume all of the available assimilative capacity for a given 

pollutant parameter, reducing water quality to the minimum level necessary to support existing uses 

without ever having undergone Tier 2 review. As for this twenty percent de minimis figure -clearly 

the more important of the two -the EPA has cited no evidence in the record to explain why a twenty 

percent reduction in available assimilative capacity can still be considered insignificant. The EPA 

argu.es that West Virginia's de minimis thresholds "were developed in accordance with EPA's 

recommendations, which were formulated after many years of intense effort by EPA National and 

Regional offices, numerous states, the environmental community, academia, industry and 

municipalities." EPA Reply Br. at 6-7. The court has acknowledged that this statement is true 

regarding the ten percent figure and has, accordingly, deferred to the EPA's approval of West 

Virginia's ten percent de minimis figure. None of the materials cited by the EPA, however, make 

any mention of a twenty percent cumulative de minimis figure. 

While the EPA fails to provide any citations to record evidence in support of this figure, the 

Industrial Intervenors do supply some additional citations. First, the Industrial Intervenors point out 

that the Great Lakes Guidance allows cumulative discharges of certain chemicals to be considered 

de minimis so long as "at least ten percent ofthe total assimilative capacity remains unused following 

the lowering of water quality." Great Lakes SID at 207; AR 460. While the Industrial Intervenors 

do not provide further explanation, it appears that this standard would allow cumulative discharges 

to use up to ninety percent of assimilative capacity and still be considered de minimis. If a ninety 

percent reduction can be considered de minimis, then obviously a twenty percent reduction can also 

number of discharges is one or one hundred; the relevant question is how much water quality is 
lowered by any and all discharges into a water body. 
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be considered de minim is. There are several responses to this point. First, this standard from the 

Great Lakes SID applies only to certain specified pollutants. Second, the standard uses the phrase 

"total assimilative capacity" rather than "available assimilative capacity," which is the phrase used 

by the EPA in setting the individual de minimis standard and the phrase used by West Virginia in 

section 5.6.d. It is unclear whether these phrases mean the same thing. Significantly, the EPA has 

not argued to this court that a cumulative reduction in up to ninety percent of the available 

assimilative capacity for any pollutant would be a permissible de minimis standard. Most 

importantly, if the Great Lakes SID cited by the Industrial Intervenors does stand for the proposition 

that multiple individual discharges, each reducing the available assimilative capacity by less than ten 

percent, could be considered de minim is on a cumulative basis so long as those discharges used up 

no more than ninety percent of the available assimilative capacity, the court would reject that 

standard out of hand. It is hard to imagine how § 131.12( a)(2)' s command that "water quality shall 

be maintained and protected" would be satisfied by a provision that permitted a reduction in water 

quality of as much as ninety percent of a water body's available assimilative capacity for any given 

pollutant. Accordingly, the court the Industrial Intervenors' attempt to find support for the twenty 

percent cumulative de minimis figure in the Great Lakes STD. 

In addition to that document, the Industrial Intervenors reference Colorado's antidegradation 

procedures, which have been approved by the EPA. Ind. Br., Exh. 7. Colorado's procedures have 

a de minimis standard somewhat similar to that included by West Virginia. Under Colorado's 

procedures, discharges or certain pollutants (bioaccumulative toxic pollutants) are considered de 

minimis ifthe "new or increased loading from the source under review is less than 10 percent of the 

existing total load to that portion of the segment impacted by the discharge ... ; provided, that the 
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cumulative impact of increased loading from all sources shall not exceed 10 percent of the baseline 

total load .... " Ind. Br., Exh. 7, at 20. The Industrial Intervenors do not explain whether this 

standard, phrased in terms of percent of existing total load, is equivalent to a reduction in available 

assimilative capacity. Assuming that it is equivalent, Colorado's procedures in this regard fall within 

the ten percent figure that the court has already found to be reasonable in light of the evidence." For 

all remaining pollutants, the Colorado procedures provide that a new or increased discharge will be 

considered de minimis if that discharge "will consume, after mixing, less than 15 percent of the 

baseline available increment, provided that the cumulative increase in concentration from all sources 

shall not exceed 15 percent of the baseline available increment." Id. Accordingly, it appears that 

Colorado's procedures permit a ten percent reduction ( either individually or cumulatively) for certain 

chen1icals and a fifteen percent reduction (either individually or cumulatively) for all remaining 

chemicals. Tn addition, however, these discharges arc considered de minimis only on the further 

condition that the activity "will result in only temporary or short term changes in water quality. This 

[de minimis] exception shall not apply where long-term operation of the regulated activity will result 

in an adverse change in water quality." Id. 

The court concludes that Colorado's procedures do not provide adequate support for West 

Virginia's twenty percent cwnulative reduction figure. First of all, the fact that the EPA previously 

approved another State's plan is not evidence that the plan is consistent with minimum federal 

requirements - the EPA's approval of West Virginia's plan here is not in and ofitself"evidence" 

that this court could rely on to conclude that West Virginia's plan meets minimum federal 

32 If this standard is not equivalent to a ten percent reduction in available assimilative 
capacity, the Industrial Intervenors do not explain what the standard means or how it relates to West 
Virginia' standard in this case. 
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requirements. While the Industrial Intervenors point to Colorado's procedures, they do not point to 

any l?Vidence ( either within or outside the of record in this case) that Colorado or the EPA reasonably 

relied on in determining that fifteen percent was a permissible and reasonable figure. 33 Second, 

fifteen percent is, obviously, a lower figure than twenty percent. It remains the case that even if 

fifteen percent is an acceptable figure, no party has offered evidence as to why twenty percent is also 

an acceptable figure. Third, Colorado's procedures contains an important limitation, absent in West 

Virginia's procedures, that safeguards against the risk that supposedly de minimis discharges will 

degrade water quality over the long term. 

In sum, because neither the EPA nor the lntcrvcnors have cited to evidence supporting the 

EPA's approval of West Virginia's twenty percent de minimis figure, the court concludes that the 

EPA's approval of the twenty percent de minimis provision was arbitrary and capricious. 

9. Tier 2.5 

As explained above, the EPA's regulations establish three tiers of antidegradation review, 

and those tiers serve as the federal minimum below which State antidegradation procedures cannot 

fall. Nothing in the EPA's regulations, however, prevents States from setting standards ahove the 

federal minimum. In its antidegradation implementation procedures, West Virginia, like a number 

of other States, created an additional tier of antidcgradation protection, designated as Tier 2.5. Tier 

2.5 provides greater protection than Tier 2 for certain high quality waters that the State deems 

deserving of heightened protection, but which do not qualify for Tier 3 protection. Because Tier 2.5 

is not required by EPA regulations, the only restriction on West Virginia's Tier 2.5 standards is that 

33 The court does not suggest that such evidence was lacking in Colorado's case. The point 
is rather that this court has no idea whether Colorado's fifteen percent was justified, because no party 
has submitted or cited to the evidence on which Colorado and/or the EPA relied. 
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they not fall below the minimum standards set for Tier 2. 

(a) Ten Percent De Minimis Standard 

The plaintiffs raise an objection to similar de minimis provisions included in section 60-5-

6.3.a, which applies to waters classified as Tier 2.5. Except for the four pollutants discussed below 

in part IV.9.b, Tier 2.5 contains the same de minimis provision for individual discharges as Tier 2 

- ten percent of remaining assimilative capacity for each pollutant - but contains a stricter de 

minimis provision for cumulative discharges, which is also set at ten (rather than twenty) percent. 

The court has already concluded in part IV.8 that ten percent is an acceptable de minimis figure. For 

the reasons stated in part IV.8, then, the court concludes that the EPA's approval of these de minimis 

provisions for Tier 2.5 was reasonable. 

(b) Four pollutants given numerical values 

Apart from establishing the ten percent individual and ten percent cumulative standards for 

Tier2.5 waters, section 60-5-6.3.a sets specified numerical criteria defining "significant degradation" 

for four categories of pollutant: dissolved oxygen, pH, fecal coliform, and temperature. Specifically, 

the regulations provide that discharges affecting these categories will be deemed insignificant so long 

as: (1) a dissolved oxygen discharge does not result in a dissolved oxygen sag greater than 0.4 ppm, 

section 6.3.a.1; (2) pH is maintained between 6.0 and 9.0, section 6.3.a.2; (3) thermal discharges do 

not increase temperature more than two degrees Fahrenheit, section 6.3.a.3; and (4) fecal coliform 

concentrations average no more than 200/100 ml monthly and400/l 00 ml daily, section 6.4.a.4. The 

plaintiffs object to these numerical criteria on the basis that there is no evidence in the record to 

suggest that discharges of dissolved oxygen, pH, thermal discharges, or fecal coliform that fall within 

these boundaries will not significantly affect water quality. 
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In response, the EPA argues that these four categories of pollutaots are not susceptible to 

analysis based on percentage reduction of assimilative capacity. The plaintiffs do not contest that 

this is true, but reiterate that there is no evidence in the record showing that these particular 

numerical criteria are truly insignificaot. Apart from stating that the use of numerical criteria for 

these pollutaots is superior to the use of assimilative capacity reduction, the EPA simply states that 

"[b)ecause it is a reasonable interpretation of 40 C.F.R. § 13 l.12(a)(2) to include such a threshold, 

EPA 's approval should be upheld." EPA Op. Br. at 21.34 Remarkably, the EPA cites to nothing in 

the record in support of its proposition that these particular numerical criteria represent a level of 

degradation that is harmless or trivial. The EPA has provided this court with no explaoation 

whatsoever as to the significaoce of numerical criteria such as a minimum 0.4 parts mg/I "sag" of 

dissolved oxygen or 200/100 ml monthly or 400/100 ml daily average concentrations of fecal 

coliform. The EPA cites to no discussion of the effects ( or lack thereof) of these amounts of these 

pollutaots on water quality, or to any scientific data from which the EPA could conclude that these 

pollutants within these ranges do not result in a "lowering" of water quality. The EPA simply rests 

on its right to define some minimum amount of degradation as trivial and therefore not "really" 

degradation, but does not even attempt to explain why the particular numerical criteria chosen here 

have aoy meaoing. The court is fully aware that "ao agency's data selection aod choice of statistical 

methods are entitled to great deference and its conclusions with respect to data and analysis need 

only fall within a 'zone ofreasonableness' ." Reynolds Metals Co. v. EPA, 760 F.2d 549, 559 (4th 

Cir. 1985) ( citations omitted). "This standard, however, does not compel [ the court] to abdicate [its] 

34 The EPA adds nothing further in its reply brief, but simply states that "EPA explained in 
EPA's Op. Br. the scientific basis for establishing thresholds for these pollutants through numeric 
criteria rather than based on a percent of assimilative capacity." EPA Reply Br. at 8. 
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judicial function, and [the court is] mindful that the Agency must fully explicate its course ofinquiry, 

its analysis, and its reasoning." Id. (quotation marks and citation omitted). ln this case, the EPA has 

cited no data in support of these numerical criteria. Accordingly, the court concludes that the EPA's 

approval ofWcst Virginia's numerical criteria in section 6.3.a was arbitrary and capricious. 

I 0. Trading provisions 

The plaintiffs' final challenge to the EPA's approval of West Virginia's antidegradation 

implementation procedures concerns certain water quality trading provisions. The trading provisions 

state that a proposed new or expanded discharge will be allowed, without triggering antidegradation 

review, "where the applicant agrees to implement or finance upstream controls of point or nonpoint 

sources sufficient to offset the water quality effects of the proposed activity from the same 

parameters and insure an improvement in water quality as a result of the trade .... A trade may he 

made between more than one stream segment where removing a discharge in one stream segment 

directly results in improved water quality in another stream segment." Section 5.6.f. These trading 

provisions are present in the regulations governing all four Tiers of protection (Tiers 1, 2, 2.5, and 

3). See section 60-5-4.8, 5-5.6.f, 5-6.3.h, 5-7.5.35 

The plaintiffs raise several objections to these trading provisions. First, the plaintiffs argue 

that the trading provisions permit a new or expanded source to discharge into a water segment that 

does not meet water qnalitystandards. This violates EPA regulations regarding NPDES permits, the 

plaintiffs argue, which prohibit further discharges into non-compliant water quality segments unless 

certain strict controls arc in place. See 40 C.F.R. §§ 122.4(i), 122.44(d). In response, the EPA 

35 Section 4.8, the trading provision governing Tier I waters, is worded slightly differently 
than the other three sections. As it relates to the plaintiffs' objections, however, section 4.8 is the 
same as the other sections. 
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agrees with the plaintiffs' statement regarding its NPDES regulations, but disagrees that the 

antidegradation trading provisions authorize West Virginia to permit discharges that would otherwise 

violate NPDES standards. The court agrees that the antidegradation trading provisions merely 

permit a new or expanded discharge to satisfy antidegradation requirements in certain 

circumstances; those provisions do not purport to exempt (and do not exempt) those discharges from 

limits imposed by other regulations, such as NPDES permit regulations. 

Second, the plaintiffs argue that the trading provisions are i11egal because they permit an 

applicant to offset new or expanded point source discharge with a reduction in nonpoint source 

discharge. Because West Virginia has neither developed nor implemented a system for quantifying 

nonpoint source pollution, the plaintiITs argue, it cannot permit an applicant to trade some 

unquantified reduction in nonpoint source pollution for a quantified increase in point source 

pollution. To put it another way, the plaintiffs argue that it will be impossible for West Virginia to 

ensure that a reduction in nonpoint source pollution truly offsets an increase in point source 

pollution, because West Virginia has no method of quantifying nonpoint source pollution. In 

response, the EPA argues that this objection is premature, as it pertains to the implementation of the 

trading provisions rather than the provisions themselves. The EPA notes that its approval of this 

program "does not mean that West Virginia will attempt to use these provisions without first 

developing a quantification method to ensure that trades with nonpoint sources meet the conditions 

specified in the trading provisions. . . . EPA understands that West Virginia is developing that 

method now and EPA expects that West Virginia will not use these trading provisions until that 

method has been developed." EPA Op. Br. at 46 n.50. 

The court agrees with the EPA that the plaintiffs' objection in this regard pertains to the 

67 



• • 
implementation of these provisions, not to the validity of the provisions themselves. The trading 

provisions require, among other things, that the reduced upstream pollution be "sufficient to offset 

the water quality effects of the proposed activity," that "where uncertainty exists regarding the 

effluent trade, an adequate margin of safety will be required," and that "the trades must be 

enforceable." Section 5.6.f. If West Virginia were to permit trading between point sources and 

nonpoint sources without any means of quantifying the reduction in nonpoint source pollution, it 

would clearly be violating these parts of its own regulation. Thus, the EPA is entirely reasonable 

in interpreting West Virginia's trading provisions as requiring that nonpoint source pollution 

reduction be quantifiable before any trading with nonpoint sources will be permitted. This objection 

is therefore without merit. 

Finally, the plaintifls argue that the trading provisions for Tiers 2, 2.5 and 3 are inconsistent 

with EPA regulations because they permit trading between two different stream segments without 

requiring an improvement in the same stream segment where the new or expanded discharge occurs. 

That is, lhe plaintiffs argue that under the trading provisions, an individual would be permitted to 

lower the water quality in one stream segment without antidegradation review so long as that 

individual improves another, different stream segment. The EPA agrees with the plaintiffs that its 

regulations do not permit the degradation of one stream segment without antidegradation review 

simply because another, different stream segment is improved. The EPA states that trading without 

antidcgradation review is only permissible when the stream segment where the new or expanded 

discharge occurs experiences a net improvement in waler quality. The EPA argues, however, that 

the West Virginia trading provisions are consistent with this approach. 

The trading provisions state that trading is permissible when "upstream controls of point or 
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nonpoint sources [are] sufficient to offset the water quality effects of the proposed activity from the 

same parameters and insure an improvement in water quality as a result of the trade." Section 5.6.f. 

Tn addition, the provision states that"[ a] trade may be made between more than one stream segment 

where removing a discharge in one stream segment directly results in improved water quality in 

another stream segment." Section 5.6.f. The court concludes that these statements, taken together, 

are ambiguous as to whether the improvement must occur in the same stream segment where the 

discharge takes place, or whether an improvement in one stream segment may be traded for a 

decrease in quality in another stream segment. The EPA' s conclusion that the trading provisions 

mean the former is a reasonable interpretation of those provisions, and thus the court will defer to 

that interpretation. The part of section 5.6.fthatrefers to improvement in quality in "another stream 

segment" seems to suggest that one segment may be degraded if another segment is impoved. This 

statement must be read in light of the first part of section 5.6.f, however, which provides that the 

reduction must be "sufficient to offset the water quality effects of the proposed activity," and that the 

trade must "insure an improvement in water quality." These provisions can reasonably be read to 

mean that the trade must result in an improvement in water quality in the water segment where the 

new or expanded discharge is located. Because this interpretation of the trading provisions is 

reasonable, the EPA's approval of these provisions was not arbitrary or capricious. 

V. Conclusion 

All in all the plaintiffs have raised challenges to the EPA's approval of what the court has 

construed as thirteen different parts of West Virginia's antidegradation procedures." The court has 

36 The plaintiffs identify ten main issues, three of which consist of two sub-issues, for a total 
of thirteen. 
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concluded that the EPA's approval of West Virginia's plan was reasonable as to six of these issues 

but arbitrary and capricious as to the remaining seven issues. To summarize, the court has concluded 

that: 

1. The EPA' s approval of section 4.3, which classifies large segments of the Kanawha 

and Monongahela Rivers as Tier 1 waters, was not based on adequate evidence in the record 

regarding the quality of waters in those rivers. Accordingly, this approval was arbitrary and 

capnc1ous. 

2. The EPA's approval of section 5.6.a.2, which generally requires Tier 2 review only 

to new or expanded discharges, but also provides for Tier 2 review when an existing permitted 

discharge results in ongoing degradation, was reasonable. 

3. The EPA' s approval of section 5 .6.c, which allows a discharge from a publicly owned 

wastewatertreatrncnt facility so long as there is a "net decrease in the overa11 pollutant loading," was 

arbitrary and capricious. 

4. The EPA's approval of section 3.7, which requires Tier 2 antidegradation review for 

discharges under a general section 402 or section 404 permit only at the time the general permit is 

issued, and not for individual discharges under such permits, was arbitrary and capricious. 

5. The EPA's approval of section 1.5.b, which states that nonpoint sources will be 

deemed in compliance if best management practices are installed and maintained, was reasonable. 

6. The EPA's approval of section 5.6.c, which affords the State the power to exempt 

classes or categories of activities from Tier 2 review but does not reflect the State's existing powers 

under section 303(c) of the CWA, was arbitrary and capricious. 

7. (a) The EPA's approval of section 5.2, which provides that "(w]ater segments that 
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support the minimum fishablc/swimmable uses and have assimilative capacity remaining for some 

parameters" shall only "generally'' be provided Tier 2 protection, was arbitrary and capricious. 

(b) The EPA's approval of section 5.3, which gives the WVDEP Secretary the 

discretion in certain circumstances to determine whether such waters are overall of a high quality, 

was reasonable. 

8. (a) The EPA's approval of section 5.6.a.1, insofar as that provision allows for a 

ten percent reduction in the available assimilative capacity of individual pollutant parameters from 

an individual discharge before Tier 2 review is required, was supported by evidence in the record and 

therefore was reasonable. 

(b) The EPA's approval of section 5.6.a. l, insofar as that provision allows for a 

twenty percent cumulative reduction from all discharges before Tier 2 review is required, was not 

supported by any evidence in the record and therefore was arbitrary and capricious. 

9. (a) The EPA 's approval of section 6.3 .a, which allows for a ten percent reduction, 

whether individually or cumulatively, in available assimilative capacity before Tier 2.5 review is 

required, was reasonable. 

(b) The EPA's approval of section 6.3.a.1-4, which set numerical criteria for four 

individual pollutant parameters, was not supported by any evidence in the record and was therefore 

arbitrary and capricious. 

10. The EPA's approval of the trading provisions, sections 4.8, 5.6.f, 6.3.h, and 7.5, 

which can reasonably be read to require that the trade must result in an improvement to water quality 

in the water segment where the new or expanded discharge is located, was reasonable. 

For the reasons stated above, the court GRANTS the plaintiffs' motion for summary 
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judgment and DENIES the motions for summary judgment filed by the EPA and the defendant­

intervenors. The court VACATES the EPA's approval of West Virginia's antidegradation 

procedures and REMANDS to the EPA for further proceedings consistent with this opinion. 37 

The court DIRECTS the Clerk to send a copy of this Order to counsel of record and any 

unrepresented party, and DIRECTS the Clerk to post this published opinion at 

http://www.wysd.uscourts.gov. 
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